Tuesday,
July 6, 2004

ISUET

o

Part IV

Department of
Commerce

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 635

Atlantic Highly Migratory Species (HMS);
Pelagic Longline Fishery; Final Rule

Mederal Re o




40734

Federal Register/Vol.

69, No. 128/ Tuesday, July 6, 2004/Rules and Regulations

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 635

[Docket No. 040202035-4197-02; 1.D.
112403A]

RIN 0648—AR80

Atlantic Highly Migratory Species
(HMS); Pelagic Longline Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule implements
new sea turtle bycatch and bycatch
mortality mitigation measures for all
Atlantic vessels that have pelagic
longline (PLL) gear onboard and that
have been issued, or are required to
have, Federal HMS limited access
permits, consistent with the
requirements of the Endangered Species
Act (ESA), the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act or M-S Act),
and other domestic laws. These
measures include mandatory circle hook
and bait requirements, and mandatory
possession and use of sea turtle release
equipment to reduce bycatch mortality.
This final rule also allows vessels with
pelagic longline gear onboard that have
been issued, or are required to have,
Federal HMS limited access permits to
fish in the Northeast Distant (NED)
Closed Area, if they possess and/or use
certain circle hooks and baits, sea turtle
release equipment, and comply with
specified sea turtle handling and release
protocols.

DATES: This final rule is effective August
5, 2004, except for amendment 2 to
§635.2, and amendment 3 to
§635.21(c)(2)(v) and (c)(5)(iv) which are
effective June 30, 2004.

ADDRESSES: For copies of the Final
Supplemental Environmental Impact
Statement/Regulatory Impact Review/
Final Regulatory Flexibility Analysis
(FSEIS/RIR/FRFA) for this regulatory
action, and the Final Environmental
Impact Statement that the FSEIS
supplements (issued by NMFS in April
1999), contact Christopher Rogers,
Chief, Highly Migratory Species
Management Division, 1315 East-West
Highway, Silver Spring, MD 20910 or at
(301) 713-1917 (fax). These documents
are also available on the Internet at
http://www.nmfs.noaa.gov/sfa/hms/.
FOR FURTHER INFORMATION CONTACT:
Russell Dunn, Greg Fairclough, or

Richard A. Pearson at 727-570-5447 or
727-570-5656 (fax).

SUPPLEMENTARY INFORMATION: The
Atlantic tuna and swordfish fisheries
are managed under the authority of the
Magnuson-Stevens Act and the Atlantic
Tunas Convention Act (ATCA). Atlantic
sharks are managed under the authority
of the Magnuson-Stevens Act. The
Fishery Management Plan for Atlantic
Tunas, Swordfish, and Sharks (HMS
FMP), finalized in 1999, is implemented
by regulations at 50 CFR part 635. The
Atlantic pelagic longline fishery is also
subject to the requirements of the ESA
and the Marine Mammal Protection Act
(MMPA).

NMFS published a Notice of Intent
(NOI) on November 28, 2003, (68 FR
66783) to prepare an SEIS under the
National Environmental Policy Act to
assess the potential effects of a proposed
rule to reduce sea turtle bycatch and
bycatch mortality in the Atlantic HMS
pelagic longline fishery. On February
11, 2004, NMFS published the proposed
rule (69 FR 6621), and on February 13,
2004, the Environmental Protection
Agency (EPA) announced the
availability of the Draft SEIS (69 FR
7215). NMFS held three public hearings
during the public comment period,
which closed on March 15, 2004, for
both the proposed rule and the Draft
SEIS.

Information regarding the
management history of sea turtle
bycatch reduction efforts in the fishery,
2002 estimates of loggerhead and
leatherback sea turtle interactions in the
PLL fishery, the results of an NED
research experiment, and proposed
commercial management measures was
provided in the preamble of the
proposed rule and is not repeated here.
Additional information regarding the
alternatives analyzed may be found in
the FSEIS/RIR/FRFA, available from
NMEFS (see ADDRESSES).

Final Management Measures

As discussed in the Response to
Comments section below, NMFS has
modified the final management
measures. A description of specific
changes to the proposed rule may be
found after the Response to Comments
section. These final management
measures best meet the purpose and
scope of this rulemaking by providing
comprehensive and meaningful
protection to Atlantic sea turtles,
minimizing adverse economic impacts
to the extent practicable, and achieving
legal and policy obligations. By
providing a successful roadmap for sea
turtle bycatch and bycatch mortality
reduction, NMFS will provide the
impetus for other nations to adopt

similar sea turtle conservation
measures, thereby bringing truly
meaningful protection to sea turtles
throughout their entire ranges.

This final rule allows vessels with
pelagic longline gear onboard and that
have been issued, or are required to
have, Federal HMS limited access
permits to fish in the NED Closed Area,
if they comply with certain
requirements. Vessels are limited, at all
times, to possessing onboard and/or
using only 18/0 or larger circle hooks
with an offset not to exceed 10 degrees.
Only whole Atlantic mackerel and squid
baits may be possessed and/or utilized
with these allowable hooks. Also, only
hooks that have been offset by the
manufacturer are allowed. Vessels must
possess and use sea turtle release
equipment, and comply with specified
sea turtle handling and release
protocols.

Vessels fishing outside of the NED
Closed Area with pelagic longline gear
onboard and that have been issued, or
are required to have, Federal HMS
limited access permits are limited, at all
times, to possessing onboard and/or
using only 16/0 or larger non-offset
circle hooks, and 18/0 or larger circle
hooks with an offset not to exceed 10
degrees. Only whole finfish and squid
baits may be possessed and/or utilized
with these allowable hooks. Also, only
hooks that have been offset by the
manufacturer are allowed. Vessels must
possess and use sea turtle release
equipment, and comply with specified
sea turtle handling and release
protocols.

The following circle hooks are known
to meet the minimum size requirements
specified in the final regulations:
Lindgren-Pitman 18/0 circle hook;
Mustad model number 39960 18/0 circle
hook; and, Mustad model number 39960
16/0 circle hook. Other circle hooks,
meeting the size requirements specified
in the final regulations, are also
allowed. The requirement to use non-
stainless steel hooks remains in effect.

The final sea turtle bycatch release
equipment requirements, described
below, similarly apply to all Atlantic
vessels that have pelagic longline gear
onboard and that have been issued, or
are required to have, Federal HMS
limited access permits. Diagrams for
several of the pieces of equipment are
provided in Appendix B1 to the FSEIS
prepared for this final rule in a
document entitled, “Requirements and
Equipment Needed for the Careful
Release of Sea Turtles Caught in Hook
and Line Fisheries.” This document is
available on the HMS website at http:/
/www.nmfs.noaa.gov/sfa/hms. Diagrams
for some of the equipment are also


http://www.nmfs.noaa.gov/sfa/hms/
http://www.nmfs.noaa.gov/sfa/hms/

Federal Register/Vol.

69, No. 128/ Tuesday, July 6, 2004/Rules and Regulations

40735

provided in the final rule implementing
dehooking devices in the shallow-set
component of the Hawaii-based longline
fishery (69 FR 17329). Minimum design
standards for all required equipment are
provided in this final rule.

The following new, or newly-revised,
release gears are required as a result of
this final rule: (A) a long-handled line
clipper or cutter; (B) a long-handled
dehooker for ingested hooks; (C) a long-
handled dehooker for external hooks;
(D) a long-handled device to pull an
“inverted V”’; (E)a dipnet; (F) a standard
automobile tire; G) a short-handled
dehooker for ingested hooks; (H) a short-
handled dehooker for external hooks; (I)
long-nose or needle-nose pliers; (J) a
bolt cutter; (K) a monofilament line
cutter; and, (L) two different types of
mouth openers and mouth gags
(including either a block of hard wood,
a set of three canine mouth gags, a set
of two sturdy dog chew bones, a set of

two rope loops covered with hose, a
hank of rope, a set of 4 PVC splice
couplings, or a large avian oral
speculum).

Items A - D above are intended to be
used for turtles that are not boated.
Items E - L above are intended to be
used for turtles that are brought
onboard. The long-handled dehooker for
ingested hooks required in Item B
would also satisfy the requirement for
Item C. If a 6—foot (1.83 m) J-style
dehooker is used for Item C, it would
also satisfy the requirement for Item D.
Similarly, the short-handled dehooker
for ingested hooks required for Item G
would also satisfy the requirement for
Item H. NMFS recommends, but does
not require, that one type of mouth
opener/mouth gag allow for hands-free
operation of the dehooking device or
other tool, after the mouth gag is in
place. Only a canine mouth gag would
satisfy this recommendation. Also, as

described in Appendix B1 of the FSEIS
prepared for the final rule, a “turtle
tether” and a ““turtle hoist” are
recommended by NMFS, but are not
required.

Table 1 provides the initial list of
approved sea turtle bycatch release
equipment meeting the minimum
design standards. At this time, NMFS is
aware of only one manufacturer of long-
handled and short-handled dehookers
for ingested hooks that meet the
minimum design standards. However,
this rule allows for approval of other
devices, as they become available, if
they meet the minimum design
standards. Line cutters or line clippers
(items A and K) and dehookers (items B,
C, G, H) not included on the list must
be NMFS-approved before being used.
NMFS will publish a notice in the
Federal Register of any new items
approved as meeting the design
standards.

TABLE 1. NMFS-APPROVED MODELS FOR EQUIPMENT NEEDED FOR THE CAREFUL RELEASE OF SEA TURTLES CAUGHT IN

HOOK AND LINE FISHERIES.

Required Item

NMFS-Approved Models

(A) Long-handled line cutter*
(B) Long-handled dehooker for ingested hooks* ..
(C) Long-handled dehooker for external hooks*1

(D) Long-handled device to pull an “inverted V2

(E) Dipnet**

(F) Standard automobile tire**
(G) Short-handled dehooker for ingested hooks**

(H) Short-handled dehooker for external hooks3**

(I) Long-nose or needle-nose pliers™ ............ccoceveirnieeicnenieeenens

(J) Bolt cutter™ .......cccccvuees
(K) Monofilament line cutter
(
(

L) Two of the following Mouth Openers and Mouth Gags™ .......
L1) Block of hard WoOd ..........ccceiiiiriiiniineeiee e

(L2) Set of (3) canine mouth gags ..........ccocceeiiiiiiiciiiciicice,
(L3) Set of (2) sturdy dog chew bones ..........cccceeveiiiieiiiineenee

(L4) Set of (2) rope loops covered with hose ............ccccceeviienne.
(L5) Hank Of FOPE ....ccviieieiieiisieeiesie et
(L6) Set of (4) PVC splice couplings

(L7) Large avian oral speculum

LaForce Line Cutter; or Arceneaux Line Clipper.

ARC Pole Model Deep-Hooked Dehooker (Model BP11).

ARC Model LJ6P (6 ft (1.83 m)); or ARC Model LJ36; or ARC Pole Model Deep-Hooked Dehooker
(Model BP11); or ARC 6 ft. (1.83 m) Pole Big Game Dehooker (Model P610).

ARC Model LJ6P (6 ft.)(1.83 m); or Davis Telescoping Boat Hook to 96 in. (2.44 m) (Model
85002A); or West Marine # F6H5 Hook and # F6-006 Handle.

ARC 12-ft. (3.66-m) Breakdown Lightweight Dip Net Model DN6P (6 ft. (1.83 m)); or ARC Model
DNO8 (8 ft.(2.44 m)); or ARC Model DN 14 (12 ft. (3.66 m) ); or ARC Net Assembly & Handle
(Model DNIN); or Lindgren-Pitman, Inc. Model NMFS Turtle Net.

Any standard automobile tire free of exposed steel belts.

ARC 17-inch (43.18-cm) Hand-Held Bite Block Deep-Hooked Turtle Dehooking Device (Model
ST08).

ARC Hand-Held Large J-Style Dehooker (Model LJO7); or ARC Hand-Held Large J-Style Dehooker
(Model LJ24); or ARC 17-inch (43.18-cm) Hand-Held Bite Block Deep-Hooked Turtle Dehooking
Device (Model ST08); or Scotty’s Dehooker.

12-in. (30.48-cm) S.S. NuMark Model #030281109871; or any 12-inch (30.48-cm) stainless steel
long-nose or needle-nose pliers.

H.K. Porter Model 1490 AC.

Jinkai Model MC-T.

Any block of hard wood meeting design standards (e.g., Olympia Tools Long-Handled Wire Brush
and Scraper (Model 974174)).

Jorvet Model #4160, 4162, and 4164.

Nylabone® (a trademark owned by T.F.H. Publications, Inc.); or Gumabone® (a trademark owned
by T.F.H. Publications, Inc.); or Galileo® (a trademark owned by T.F.H. Publications, Inc.).

Any set of (2) rope loops covered with hose meeting design standards.

Any size soft braided nylon rope is acceptable, provided it creates a hank of rope approximately 2
- 4 inches (5.08 cm - 10.16 cm) in thickness.

A set of (4) Standard Schedule 40 PVC splice couplings (1-inch (2.54-cm), 1 1/4-inch 3.175-cm), 1
1/2- inch (3.81-cm), and 2-inch (5.08-cm).

Webster Vet Supply (Model 85408); or Veterinary Specialty Products (Model VSP 216-08); orJorvet
(Model J-51z); or Krusse (Model 273117).

* ltems (A) - (D) required for turtles not boated.
** ltems (E) - (L) required for boated turtles.

1The long-handled dehooker for ltem B would meet the requirement for Item C.
2|f a 6-ft (1.83 m) J-Style dehooker is used to satisfy the requirement for Item C, it would also satisfy the requirement for Item D.
3The short-handled dehooker for Item G would meet the requirement for ltem H.

The final management measures

permits. The existing requirement to

at 50 CFR 223.206(d)(1). Additional sea

pertaining to sea turtle handling and
careful release protocols, described
below, apply to all Atlantic vessels that
have pelagic longline gear onboard and
have been issued, or are required to
have, Federal HMS limited access

post a plastic placard inside the
wheelhouse describing sea turtle
handling and release guidelines remains
in effect, as does the requirement to
adhere to existing sea turtle handling
and resuscitation procedures specified

turtle handling requirements are
contained in this rule to improve the
care of sea turtles on deck, and to
facilitate the removal of fishing line and
hooks from incidentally-captured sea
turtles. The newly-required procedures
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for hook removal and careful release of
sea turtles are described in substantial
detail in a document entitled, ‘“Careful
Release Protocols for Sea Turtle Release
with Minimal Injury.” This document is
required to be onboard all PLL vessels.
It is provided in Appendix B2 of the
FSEIS prepared for this final rule, which
is available on the HMS website at http:/
/www.nmfs.noaa.gov/sfa/hms. The
Southeast Fisheries Science Center
(SEFSC) has also made the document
available as NOAA Technical
Memorandum NMFS-SEFSC-524 at
http://www.sefsc.noaa.gov/
seaturtletechmemos.jsp.

To better assist industry in complying
with the sea turtle careful release
protocols, NMFS has established a Point
of Contact (POC) to answer questions
regarding the required release
equipment, techniques, and problems,
and to share solutions and successful
experiences. The address for the
industry POC is: Charles Bergman, 3209
Frederic Street, P.O. Drawer 1207,
Pascagoula, MS, 39568-1207. The POC
may also be contacted at 228-762—4591
ext. 259, or at 228-623-0748 (cellular),
or via E-mail at
charles.bergman@noaa.gov.

ESA Consultation

In November, 2003, NMFS received
information that the Incidental Take
Statement (ITS) specified for the HMS
pelagic longline fishery in the June 14,
2001, Biological Opinion (BiOp) may
have been exceeded for loggerheads in
2002, and for leatherbacks in 2001 and
2002. A final report on the estimated
bycatch levels in the pelagic longline
fishery was issued on December 12,
2003 (NOAA Technical Memorandum
NMFS-SEFSC 515 (2003)).

Based upon the termination of the
NED research experiment and
preliminary information on sea turtle
interactions, NMFS began preparation of
a proposed rule to address sea turtle
bycatch and bycatch mortality in the

fishery. NMFS also requested
reinitiation of consultation on the HMS
pelagic longline fishery, pursuant to
Section 7 of the ESA, in January, 2004.
The proposed rule published on
February 11, 2004 (69 FR 6621), and the
notice of availability (NOA) of the
DSEIS published on February 13, 2004
(69 FR 7215).

Based upon comment received during
the public comment period, a re-
examination of data pertaining to
reductions in bycatch and bycatch
mortality associated with various hook
and bait combinations, and other
information on sea turtles, NMFS
considered modification of the measures
in the proposed rule.

Taking into consideration the
proposed modifications, NMFS’ Office
of Protected Resources issued a BiOp on
June 1, 2004, that concluded that the
long-term continued operation of the
Atlantic HMS PLL fishery is not likely
to jeopardize the continued existence of
loggerhead, green, hawksbill, Kemp’s
ridley, or olive ridley sea turtles; and, is
likely to jeopardize the continued
existence of leatherback sea turtles. The
NMFS Southeast Regional Office posted
the new BiOp on its website, at http://
sero.nmfs.noaa.gov/, on June 3, 2004.

The June 1, 2004, BiOp identified a
Reasonable and Prudent Alternative
(RPA) necessary to avoid jeopardy, and
listed the Reasonable and Prudent
Measures (RPMs), and Terms and
Conditions (T & Cs) necessary to
authorize continued take as part of the
revised ITS. The RPA includes: (1)
maximization of PLL gear removal to
maximize post-release survival of
incidentally-captured sea turtles; (2)
improvement of the accuracy and
timeliness of sea turtle reporting and
analysis; (3) additional research on hook
and bait combinations; and, (4)
corrective action to prevent long-term
elevated take and mortality. NMFS will
undertake additional rulemaking and
non-regulatory actions, as necessary, to

implement any other management
measures that are required under the
BiOp. The regulatory and non-
regulatory actions are described below.

Each element of the RPA has several
sub-components, which are more fully
described in the June 1, 2004, BiOp.
Briefly, these include distribution of
training materials to demonstrate the
careful release of sea turtles,
establishment of a fishery outreach
point of contact (POC), implementation
of training workshops and certification,
enhanced observer coverage, quarterly
and annual monitoring of take
estimates, and further research and
evaluation of circle hooks.

In addition, the BiOp specifies that,
during the course of each three-year
period, NMFS will review each
quarterly and annual take estimate
report as soon as it becomes available.
If these reports indicate that the PLL
fishery is not likely to stay within the
authorized three-year take levels
specified in the BiOp, NMFS will take
corrective action to avoid long-term
elevations in sea turtle takes and ensure
that the ITS is not exceeded. These
actions may include time-area closures,
additional gear modifications or
restrictions, or any other action that is
deemed appropriate.

The corrective action described above
is intended to ensure that total
leatherback takes do not exceed long-
term average take rates, over three-year
periods. The BiOp also establishes
performance standards to ensure that
progress in improved sea turtle handling
techniques and gear removal is being
made by the PLL fleet to reach net
mortality ratios of 13.1% for
leatherbacks and 17.0% for loggerheads
by the beginning of 2007 (the long-term
targets). These annual performance
targets are based on consistent, annual
progress in 2004, 2005, and 2006. They
are presented in Table 2.

TABLE 2. NET MORTALITY RATE PERFORMANCE STANDARDS.

Assumed 3rd &

Target for 1st

Target for 1st Target for 1st

Species 4th Quarters, Quarter, 2007
2004 Quarter, 2005 Quarter, 2006 and onward
Leatherbacks ........ooooiiiiiie i 32.8% 26.2% 19.6% 13.1%
LOoggerneads ... 21.8% 20.2% 18.6% 17.0%

To ensure that the net mortality
performance targets are attained, NMFS
will monitor post-hooking survival
through 2006. If fleet-wide annual gear
removal rates are not sufficient to meet
the performance targets, action must be
taken to offset the increased mortality

rates and bring overall anticipated
mortality down to the levels specified in
Table 2. The June 1, 2004, BiOp
specifically mentions the possibility of
closing the entire Gulf of Mexico from
April through September, if necessary,
to offset increased mortality rates and

bring overall anticipated mortality down
to the levels specified in Table 2.
However, overall, the timing and
duration of a closure must be sufficient
to offset, through reduced interactions,
the effects of the higher post-release
mortality associated with the poor gear
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removal levels, and may be longer or
shorter than six months. If a closure is
needed, an alternative closure or
closures may be substituted if equally
effective at reducing leatherback sea
turtle bycatch. Any time-area closure(s),
if implemented, would be removed
when data collected on gear removal
and post-release survival indicate that
fleet-wide interaction types and gear

removal rates have met the post-release
mortality performance targets specified
above.

Incidental take is defined as take that
is incidental to, and not the purpose of,
the carrying out of an otherwise lawful
activity. Under the terms of section
7(b)(4) and section 7(0)(2) of the ESA,
taking that is incidental to, and not
intended as part of the agency action, is

not considered to be prohibited,
provided that such taking is in
compliance with the RPMs and T & Cs
of the ITS. The June 1, 2004, BiOp
established an ITS based upon total
takes over three-year periods, beginning
in 2004. Table 3 contains the new ITS
for Atlantic sea turtles in the HMS PLL
fishery.

TABLE 3. ANTICIPATED INCIDENTAL TAKES OF LISTED SPECIES IN THE HMS PELAGIC LONGLINE FISHERY.

Species

Number Captured
each Subsequent
3-Year Period

Number Captured
from 2004-2006

Leatherback turtle

Loggerhead turtle ...,
Green, Hawksbill, Kemp’s ridley, and Olive ridley turtle, in combination

1981 1764
1869 1905
105 105

If the ITS is exceeded, such incidental
take represents new information
requiring reinitiation of consultation
and a review of the RPMs that have been
provided for possible modification.

Response to Comments

During the public comment period,
individuals and groups provided
comments on the DSEIS/RIR/IRFA and
its proposed rule via letter, fax, E-mail,
or participation at public hearings. The
comments are summarized below,
together with NMFS’ responses. The
comments and responses are categorized
by major subject headings.

1. General Comments

Comment 1: Commenters indicated
that oceanographic, biological and
physical differences between the
Northeast Distant (NED) area, south
Atlantic, and Gulf of Mexico (GOM)
must be taken into consideration.
Specifically, commenters stated that the
results of an experiment in the NED
should not be used to project impacts or
implement management measures in
other areas, because there are
differences in oceanographic conditions,
water temperature, currents,
thermoclines, turtle abundance, turtle
sizes, fish abundance, and fish sizes.

Response: For three years, the Agency
committed substantial resources to
evaluating fishing gear modifications
and strategies to reduce and mitigate
interactions between endangered and
threatened sea turtles and pelagic
longline (PLL) fishing gear. The area for
the research was the NED statistical
reporting area in the Western Atlantic
Ocean. Between 2001 and 2003, over
1,200 pelagic longline sets were made to
test, among other things, the benefits of
using large circle hooks. The research
yielded robust and promising results.
Based on that research, consideration of

geographical differences, and other
available information on sea turtle
bycatch reduction efforts, described
more in responses to Comments 2-5, the
use of large circle hooks (as compared
to ““J”’-hooks) and careful release
techniques are expected to be successful
in reducing sea turtle interactions and
mortality rates throughout the whole
fishery.

Comment 2: Several commenters
stated that the Agency must recognize
differences in the prosecution of the
PLL fishery in the NED, south Atlantic,
and GOM. PLL vessels in the GOM
frequently target yellowfin tuna (YFT)
and other tuna species; PLL vessels in
the mid-Atlantic often engage in mixed
trips for smaller tunas (YFT and
albacore), swordfish, dolphin, and
wahoo; and, PLL vessels in the NED
primarily fish for larger swordfish and
bigeye tuna (BET). Commenters noted
that there may be differences in the
fishing gears used, fishing techniques,
depth of gear deployed, prey species,
target species, and socio-economic
factors. For vessels fishing outside the
NED, many of these comments opposed
preferred alternative A3 in the DSEIS
(18/0 offset circle hook with mackerel,
or 18/0 non-offset circle hook with
squid) and were supportive of non-
preferred alternative A5 (16/0 hook with
an offset not to exceed 10 degrees).
Many commenters supported preferred
alternative A10 in the DSEIS (18/0 offset
or non-offset circle hook with mackerel
or squid bait, respectively) for fishing in
the NED.

Response: The U.S. PLL fishery for
Atlantic HMS is a far-ranging fishery
that targets swordfish, YFT, or BET tuna
in different areas and in different
seasons. Secondary target species
include dolphin, albacore tuna, pelagic
sharks, and several species of large

coastal sharks. Permit holders range
from Maine to Texas, and fishing
techniques vary by region according to
target species. Vessel operators may be
opportunistic, switching gear style and
making subtle changes, oftentimes
during the same trip, to maximize
economic opportunities. In addition, the
economic characteristics of vessels
fishing in New England (including the
NED) and the Carribean regions differ
from those fishing predominantly in the
mid-Atlantic, south Atlantic and Gulf of
Mexico regions. Economic studies
confirm that PLL vessels fishing
predominantly in New England and the
Carribean regions generate
approximately five times the amount of
net revenues per trip when compared to
vessels fishing predominantly in the
mid-Atlantic, south Atlantic, and GOM
regions (Porter et al, 2001).

Extensive public comment indicated
that the proposed measures could cause
severe economic hardship, leading to
possible business foreclosures in the
mid-Atlantic, south Atlantic, and GOM.
Based upon public comment and a re-
examination of data pertaining to
reductions in bycatch and bycatch
mortalities associated with various
hooks and baits (see responses to
Comments 3 and 5), the Agency has
modified the final regulations to address
geographical differences by allowing,
outside the NED, either 18/0 circle
hooks with an offset not to exceed ten
degrees, or 16/0 non-offset circle hooks,
and either squid or whole finfish bait.
These modifications will provide
additional flexibility to target species
that are more frequently encountered
outside of the NED. The final circle
hook and bait regulations, and the
requirements to possess and use sea
turtle handling and release gears, are
expected to significantly reduce sea
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turtle interactions and mortalities
throughout the PLL fishery. Therefore,
to the extent practicable, this final rule
minimizes adverse economic impacts on
fishing communities, as required by
National Standard 8 of the M-S Act, and
complies with other applicable Federal
law. However, as described in the June
1, 2004, BiOp, if the management
measures contained in this final rule do
not achieve certain specified levels of
reductions in leatherback mortalities,
the Agency must initiate a future
rulemaking to consider other additional
measures, consistent with the 2004
BiOp.

Comment 3: Additional research on
circle hooks and baits, including their
subsequent effects on turtle interactions,
post-hooking mortality rates, and target
species catches, should be undertaken
in areas that more closely exemplify
conditions in the south Atlantic and
GOM, and the final regulations should
be based on these studies.

Response: Existing scientific studies,
including the NED research experiment,
and GOM observer data support the use
of large circle hooks and careful release
techniques to reduce sea turtle
interaction rates and mortality rates
throughout the PLL fishery. Based upon
a review of available information, the
SEFSC’s principal investigators for the
NED research experiment have advised
allowing the use of a 16/0 non-offset
circle hook in the GOM and other areas
outside the NED. Available data indicate
potential adverse impacts of a larger
hook on target species (particularly,
yellowfin tuna) catches.

A significant reduction in loggerhead
sea turtle mortality is anticipated
through use of the 16/0 non-offset circle
hook. Studies in the Azores PLL fishery
in 2000 and 2001 (Bolten et al., 2002)
and in Canada (Javitech Ltd., 2002)
showed a significant percentage of 16/

0 circle hooks hooking loggerhead
turtles in the mouth. Circle hooks
improve the probability of survival after
an interaction, relative to “J”’-hooks,
because they usually hook in the jaw
and are not swallowed; this appears to
be true for many marine species and
circle hook sizes (Lucy and Studholme,
2002). Observer data from the GOM
(Garrison, 2003b), showing no
loggerhead turtles observed captured on
circle hooks, and a lower average catch
rate of leatherback turtles on 15/0 and
16/0 circle hooks compared to 7/0 and
8/0 “J’-hooks, support this conclusion.

Leatherback sea turtle interactions
primarily result from ‘‘foul hooking,”
i.e., hooking in the flipper, shoulder, or
armpit. Circle hooks are expected to
reduce foul hooking because the point
turns in towards the shank and is

effectively shielded. The NED
experiment demonstrated that 18/0 and
20/0 circle hooks reduce the number of
turtles foul hooked by PLL gear.
Canadian observer data (Javitech Ltd.,
2002) and GOM observer data (Garrison,
2003b) also show reductions in catch
rates of leatherback turtles on 16/0
circle hooks as compared to “J”’- hooks.
SEFSC scientists expect that a 16/0 non-
offset circle hook will be just as efficient
as an 18/0 circle hook at reducing foul
hooking of leatherback turtles, and
possibly more efficient, because the gap
between the point and the shank on a
16/0 hook is smaller than that of an 18/
0 hook. The requirement that 16/0 circle
hooks be non-offset is an additional
precautionary measure to reduce the
likelihood that the smaller hooks will
get swallowed or lodged in a turtle’s
throat or esophagus, or result in foul-
hooking.

This final rule, which allows the use
of 16/0 or larger non-offset circle hooks
outside the NED, is based upon the
above-described studies and other data,
which constitute the best available
scientific information at this time. These
measures are expected to have
significant conservation benefits for sea
turtles. However, the Agency will
continue to monitor and conduct
research to evaluate bycatch mitigation
techniques and impacts on target and
non-target species. In fact, there is
research currently underway in the
GOM to compare target catches using
16/0 and 18/0 circle hooks, but that
information was not sufficiently
developed in time to be incorporated in
the analyses in the FSEIS prepared for
this rule. The 2004 BiOp also requires
additional research and/or analysis on
the effects of different offsets, evaluation
of the leatherback bycatch reduction,
confirmation of the effectiveness of the
hook and bait combinations, and
improved data collection and reporting
from observed trips to aid in completing
these analyses.

Comment 4: Some commenters
indicated that portions of the GOM and
the Northeast Coastal (NEC) area should
be closed to PLL fishing (as described in
non-preferred alternatives A12, A13,
A14, and A15 of the DSEIS) because sea
turtles taken in those regions are larger
than those taken in the NED, and
because the hook and bait treatments
tested in the NED are unproven in
warmer waters.

Response: This final rule will require
the use of large circle hooks and the
possession and use of specific gear
removal equipment. In addition, the
Agency will engage in outreach and
education efforts, and pursue training
and certification in sea turtle handling

and release protocols throughout the
PLL fishery. These management actions
are expected to provide significant
conservation benefits to sea turtles of all
sizes. Additional adaptive management
measures, including consideration of a
Gulf of Mexico or alternative closure(s),
would be instituted if monitoring
indicates that requirements set forth in
the 2004 BiOp for this fishery are not
being met.

Comment 5: Several comments
relating to the data used to develop the
DSEIS and proposed rule included: (1)
Other studies such as the Azores study
(Bolten et al., 2002) and the Garrison
analysis (2003) should have been
included; (2) the NED data are
preliminary and should not be relied
upon; (3) the number of observed sea
turtle interactions is probably too low;
and, (4) there is no information in the
DSEIS regarding the number of sea
turtle mortalities. Several other data
comments are discussed under
“protected resources issues’’ below.

Response: The best scientific
information available has been used in
developing the final rule, including
information from Bolten et al. (2002)
and Garrison (2003). Hook and bait
treatments that were found to be
effective during the three-year NED
research experiment will be directly
applied to PLL fishing in the NED
closed area. The NED experimental data
are robust, and measures to be applied
in the NED are expected to replicate the
impressive bycatch reduction results
that were obtained there. In other areas,
slightly smaller (16/0 or larger), non-
offset circle hooks, or 18/0 circle hooks
with an offset not to exceed 10 degrees,
will be required. These measures are
supported by the studies and
recommendations described in the
response to Comment 3.

The number of observed sea turtle
interactions is derived directly from
trips with observers onboard (3.7
percent of sets were observed with 273
observed interactions in 2001; 8.9
percent of sets were observed with 335
interactions in 2002). The total
estimated number of interactions is
calculated by determining sea turtle
catch per hook using observed sets, and
then expanding that by the total number
of hooks fished as reported in the
mandatory PLL logbook. A total of 1,208
leatherback interactions were estimated
during 2001, and 962 during 2002. A
total of 312 loggerhead interactions were
estimated during 2001, and 575 during
2002. Potential sources of bias and
uncertainty in these estimates are
provided in “Estimated Bycatch of
Marine Mammals and Turtles in the
U.S. Atlantic Pelagic Longline Fleet
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During 2001 - 2002,” (Garrison, 2003a).
That report estimates 13 loggerhead
instantaneous mortalities (i.e., dead
when brought to the boat) and 0
leatherback instantaneous mortalities in
2001. For 2002, 0 loggerhead
instantaneous mortalities and 33
leatherback instantaneous mortalities
are estimated. Post-interaction mortality
estimates are discussed in the 2004
BiOp.

2. Proposed Restrictions on Allowable
Baits

Comment 6: Many commenters stated
that requiring only Atlantic mackerel or
squid bait, depending upon whether the
hook is offset or not, would not provide
enough flexibility to adapt to changing
conditions that may occur during longer
PLL fishing trips. Commenters stated
that both types of baits should be
allowed to be possessed and used. One
commenter requested that there be no
bait restrictions, stating that hook type,
and not bait, is the most important
factor in reducing sea turtle interactions.
Several commenters stated that PLL
vessels in the GOM typically utilize
thread herring and Spanish sardines for
bait, thus, requiring non-indigenous bait
could result in adverse economic
impacts due to the non-availability of
such bait or potential reductions in the
catches of target species. Other
commenters stated the use of any finfish
other than whole Atlantic mackerel
could significantly reduce turtle
conservation benefits.

Response: The final rule has been
modified to allow the use of both
Atlantic mackerel and squid bait inside
the NED, and whole finfish and squid
bait outside the NED, with specified
circle hooks. The NED research
experiment demonstrated that
significant sea turtle conservation
benefits may be obtained using large
circle hooks with certain baits (Watson
et al., March 2, 2004). Relative to the 9/
0 “J”’-hook baited with squid, the
combination of 18/0 circle hooks and
mackerel bait reduced the loggerhead
interaction rate by 86 - 90 percent, and
the leatherback interaction rate by 65
percent. The 18/0 circle hooks baited
with squid reduced the loggerhead
interaction rate by 65 - 87 percent, and
the leatherback interaction rate by 64 -
90 percent. In 2002, mackerel bait and
squid bait were both tested on 9/0 ““J”
hooks to investigate the effect of bait on
turtle interaction rates. When compared
to squid bait, mackerel bait reduced
loggerhead interactions by 71 percent,
and leatherback interactions by 66
percent. Mackerel bait also increased
swordfish catch but significantly
reduced tuna catch on the control 9/0

“J”’-hooks, compared to squid. Because
both mackerel and squid are effective at
reducing turtle interactions, and there
are differences in the effectiveness of
the baits with regard to the target
species catches, the final rule allows
either mackerel and/or squid bait to be
possessed and/or used in the NED, but
only with 18/0 or larger circle hooks
with an offset not to exceed 10 degrees.
This modification will allow fishermen
to adapt to changing conditions, and
replicate the impressive bycatch and
bycatch mortality reductions that were
achieved in the NED experiment.

The response to Comment 3 explains
the significant sea turtle conservation
benefits that are anticipated by requiring
the use of either 16/0 or larger non-
offset circle hooks, or 18/0 circle hooks
with an offset not to exceed 10 degrees
outside the NED. To provide additional
flexibility and to mitigate for potential
adverse economic impacts associated
with non-availability of Atlantic
mackerel or reduced catches due to the
use of non-indigenous baits, the final
rule allows both whole finfish and squid
bait to be used outside the NED, with
either of the specified hook types. This
rule, along with outreach, education,
training and other related actions, are
expected to have significant
conservation benefits for sea turtles. See
the response to Comment 4 for further
explanation.

Comment 7: One commenter stated
that observed PLL sets in the GOM for
1992 - 2002 showed that circle hooks
with squid produced the highest
interactions with leatherback sea turtles
whereas circle hooks with fish
(primarily dead Spanish sardines) had
the lowest catch rates.

Response: While circle hooks baited
with squid in the GOM did show higher
leatherback interactions than circle
hooks baited with fish, there were a very
low number of circle hook sets that were
baited with squid. Consequently, it is
not possible to draw a statistically
significant conclusion regarding bait
effects from the GOM data (Garrison,
2003). The Agency will continue to
examine the effects of bait type
throughout the PLL fishery.

Comment 8: One commenter
indicated that specifying only Atlantic
mackerel or squid bait could result in
the overfishing of these species.

Response: Atlantic mackerel (Scomber
scombrus), shortfin squid (Illex
illecebrosus), and longfin squid (Loligo
pealeii) are managed by the Mid-
Atlantic Fishery Management Council
under the provisions of the Atlantic
Mackerel, Squid and Butterfish Fishery
Management Plan (FMP). Any landings
of these species for bait in the PLL

fishery must be in accordance with the
provisions of this FMP. Atlantic
mackerel are managed using an annual
quota. Management measures for
shortfin squid include limited entry,
annual quota specifications, and trip
limits when 95 percent of the annual
quota is reached. Management measures
for longfin squid include limited entry,
seasonal quota specifications, and gear
restrictions. As of January 2000, the
Atlantic mackerel resource was not
overfished, and overfishing was not
occurring. The stock status of shortfin
squid was unknown through 2002;
however, overfishing was not likely to
be occurring (NEFSC 37th SARC).
Longfin squid were not likely to be
overfished, nor was it likely that
overfishing was occurring, as of 2001
(NEFSC 34th SARC). Because squid and
mackerel are currently being effectively
managed through the existing FMP, the
Agency does not expect the
management measures in this final rule
to result in an appreciable increase in
fishing effort for these species, or cause
overfishing.

3. Proposed Restrictions on Allowable
Hooks

Comment 9: The Agency received a
wide range of comments regarding circle
hooks, in general. One commenter
stated that circle hooks will not reduce
sea turtle bycatch or bycatch mortality,
and that the existing data are too
preliminary to be relied upon. Another
comment stated that the recent increase
in turtle interactions in the GOM was
attributable to many vessels switching
from circle hooks to small “J”’-hooks
following the prohibition on live bait,
and that the proper solution is to require
circle hooks. Several commented that
the most significant benefits to sea
turtles would be realized by using circle
hooks rather than ““J”’-hooks, and that
the size of hooks is a less important
factor. One commenter opposed the use
of circle hooks because they are
ineffective at catching fish, are difficult
to work with, take more time to remove,
and may cause more injury to
leatherback turtles than ““J”’-hooks when
they are removed. Finally, one
commenter applauded the move away
from ““J”’-hooks towards circle hooks
and requested that the Agency act as
quickly as possible.

Response: Requiring the use of circle
hooks and removing “J”’-hooks
throughout the PLL fishery is an
important step that will have significant
conservation benefits for sea turtles.
Several studies described above,
including three years of research in the
NED, have documented the
effectiveness of circle hooks at reducing
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bycatch and/or bycatch mortality of sea
turtles. In addition, in the GOM, PLL
fishermen deployed an appreciable
amount of circle hooks for several years,
and observer data from that area show
that estimated leatherback and
loggerhead turtle interactions were
generally lower when circle hooks (16/
0) were most frequently used (1992,
1998, and 1999), and generally higher
when circle hooks (16/0) were least
frequently used (1996, 1997, 2000, 2001,
and 2002).

The NED experiment conducted 29
sets during 2003 to compare offset 16/
0 circle hooks with 18/0 offset circle
hooks. Although the results indicated
higher interactions with the 16/0 offset
hooks than with the 18/0 offset hooks,
the Agency anticipates that allowing 16/
0 hooks without any offset outside the
NED will significantly reduce turtle
mortalities, and could result in fewer
turtle interactions involving foul
hooking. The NED experiment
additionally demonstrated that catches
of target species can be increased or, at
least, remain constant using circle
hooks.

As with any new gear, there probably
will be period of time during which
fishing crews adjust to circle hooks.
However, these hooks are not expected
to be prohibitively difficult to work
with, as some vessels already use them.
The final rule additionally requires that
pelagic longline vessels possess and use
several pieces of sea turtle release gear,
and adhere to careful handling and
release protocols. When properly used,
these gears will facilitate hook removal
and reduce sea turtle injuries occurring
as a result of interactions. Fishing crews
should familiarize themselves with the
proper use of the release gear and the
careful release protocols, because the
final rule requires the removal of as
much fishing gear as possible without
causing further injury to a sea turtle
prior to its release.

Comment 10: A large proportion of
comments were opposed to the use of
18/0 circle hooks outside the NED,
primarily because they are too large to
catch some target species, including
small YFT, albacore tuna, dolphin,
wahoo and other pelagics. For this
reason, the commenters stated that
requiring 18/0 circle hooks outside the
NED would reduce catches and create
substantial adverse economic impacts.
Many of these comments were
supportive of a requirement to use 16/
0 circle hooks, as contained in non-
preferred alternative A5 of the DSEIS.
Some cited studies conducted in the
Azores (Bolten et al., 2002) and observer
data in the GOM as evidence that a 16/
0 hook would be effective at reducing

turtle mortalities. Others stated that a
16/0 hook would pose less risk than an
18/0 hook at foul-hooking leatherback
turtles, the species most commonly
interacted with in the GOM, because of
the smaller gap between the barb and
the shank.

Response: As described in the
responses to comments 1-5, the final
management measures have been
modified to allow the use of 16/0 or
larger non-offset circle hooks outside
the NED.

Comment 11: Many commented that
requiring the use of only either flat or
offset circle hooks, depending upon
whether squid or mackerel bait is used,
would not provide flexibility to adapt to
changing conditions on longer PLL
trips, thus both types of hooks should be
allowed. One commenter stated that
maintaining the sharpness of a flat (non-
offset) circle hook is more difficult than
with offset hooks and could potentially
reduce catches if flat hooks (with squid)
are used. To the contrary, others stated
that offsetting a circle hook greatly
reduces its design advantages and that
the use of large mackerel bait may have
confounded the results obtained with
the offset 18/0 circle hook in the NED
experiment. These commenters stated
that, until a robust experimental design
is established to test the impact on
loggerheads of the 18/0 non-offset circle
hook vs. the 18/0 offset circle hook, the
final regulations should only allow for
the use of 18/0 non-offset circle hooks.

Response: The NED research
experiment concluded that there is no
significant difference in model-based
reduction rates due to non-offset 18/0
circle hooks with squid baits and offset
18/0 circle hooks with squid baits for
loggerhead and leatherback sea turtles.
Therefore, the final regulations allow
vessels to fish within the NED, provided
they comply with certain hook and bait
requirements. Vessels are limited, at all
times, to possessing and/or using only
18/0 or larger circle hooks with an offset
not to exceed 10 degrees, and Atlantic
mackerel and/or squid bait. Vessels
fishing outside the NED are limited, at
all times, to possessing and/or using 18/
0 or larger circle hooks with an offset
not to exceed 10 degrees, and/or 16/0
non-offset (i.e., flat) circle hooks. The
requirement that 16/0 circle hooks be
non-offset is a precautionary measure to
reduce the likelihood that the smaller
hooks will get swallowed or lodged in
a turtle’s throat or esophagus, or result
in foul-hooking.

Comment 12: Commenters requested
that the requirement to use corrodible
hooks in the PLL fishery be removed,
because there is no scientific or
biological rationale to justify their use.

Response: The requirement to use
corrodible hooks and crimps was
implemented as part of the Reasonable
and Prudent Alternative (RPA) in the
June 14, 2001, BiOp (2001 BiOp). It is
intended to improve the survival of sea
turtles that are hooked when external
hooks cannot be removed, or when
hooks are deeply embedded and no
attempt to remove the hook can be
made. The Agency intends to collect
and analyze additional information on
hook removal rates resulting from
implementation of this final rule and,
depending upon those rates, will
consider removal of the requirement to
use corrodible hooks in a future
rulemaking.

4. Sea Turtle Release Gear and Careful
Handling Protocols

Comment 13: Most of the comments
received concerning the requirements to
possess sea turtle release gear and to
adhere to careful handling protocols
(alternative A16) were supportive of the
proposed measures. Several commenters
suggested either voluntary or mandatory
training (in-person, online, or via other
media such as CD, DVD, or videotape)
for captains and/or crew members to
improve the effectiveness of the gear
and compliance with the protocols.
Another suggestion was that the Agency
provide either a certificate of
completion or attendance and that a
person or persons possessing the
certificate be required onboard all PLL
vessels.

Response: The requirements to
possess and use sea turtle release gear
and to adhere to careful handling
protocols are important components of
this final rule. Under this rule, an
Agency-approved document describing
sea turtle careful release protocols is
required to be onboard each PLL vessel.
Fishing captains and crew members
should familiarize themselves with the
proper use of release gear and the
protocols, as the final rule requires
removal of as much gear as possible
without causing further injury to a sea
turtle prior to its release. Consistent
with the 2004 BiOp, the Agency has
established a POC to, among other
things, answer questions that fishermen
may have regarding the release gear and
handling protocols. POC information is
provided in this final rule, and also on
the HMS website at http://
www.nmfs.noaa.gov/sfa/hms. In
addition, an educational video mpeg file
entitled “Removing Fishing Gear from
Longline Caught Sea Turtles” is
currently available at: http://
www.sefsc.noaa.gov/
seaturtlefisheriesobservers.jsp, and will
be distributed to PLL vessels during the
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summer of 2004. This video mpeg
demonstrates the proper use of the
required and recommended release
turtle gear in the rule. The Agency will
conduct additional education and
outreach efforts and pursue mandatory
training and certification for the fishery.
Workshops or other training programs
are already under consideration in the
development of Amendment 2 to the
HMS FMP.

Comment 14: Several commenters
stated that the “turtle tether” should be
required onboard all PLL vessels in the
final regulations, rather than only
recommended in the protocols.

Response: Further refinements in the
design standards and procedural
protocols for use of the “turtle tether”
are still being developed. After further
development and testing, the Agency
may reconsider requiring the turtle
tether in a future rulemaking.

Comment 15: Commenters stated that
the proposed regulations only generally
address the removal of hooks from sea
turtles, and do not specify how to bring
turtles onboard, how to restrain them,
and how to release them.

Response: Because of the many
contingencies that may arise when a
turtle is encountered, the final rule does
not attempt to address every possible
contingency. Rather, the rule specifies
certain important requirements, such as
removing as much gear as possible and
releasing the turtle without causing
further injury, and refers to the required
“Careful Release Protocols” document
for additional guidance and
requirements. As noted in the response
to Comment 13, the Agency will
conduct outreach, training, and other
educational efforts to demonstrate the
safe handling and careful release of
turtles.

Comment 16: Some commenters
wrote that the proposed requirements to
possess and utilize sea turtle handling
and release gears (alternative A16) were
not reasonable, because the gear is
difficult to obtain and costly.

Response: Sea turtle hanc{ling and
release equipment will impose initial
compliance costs estimated to range
from $485.00 - $1056.50, depending
upon whether the equipment is
fabricated from available materials or
purchased from suppliers. The design
standards for line clippers have changed
only slightly, and one model that meets
the existing standards also meets the
new design standards. The design
standards for dipnets have similarly
only been slightly modified, by
specifying the length and carrying
capacity of the handle. Other required
equipment, including bolt cutters,
monofilament cutters, boat gaffes, and

needle-nosed pliers are relatively
inexpensive and available at most
hardware or boating supply stores.
Dehookers are also available from
commercial suppliers. A standard
automobile tire to hold boated turtles
should not be difficult to obtain.
Finally, a variety of mouth openers/gags
have been approved, specifically to
reduce costs. For example, the two
required mouth openers/gags could
consist of a block of hard wood and two
pieces of rope covered with hose,
provided they meet the design
specifications in the final rule. Some of
the release equipment can be fabricated
from readily available materials in order
to reduce costs. The Agency
acknowledges that the requirements to
possess and use this equipment
according to the “Careful Release
Protocols” document impose both
financial and logistical burdens on the
public; however they are essential for
the PLL fleet to reduce sea turtle
mortalities.

5. Environmental Impacts and Analyses

Comment 17: Several commenters
requested that the Agency prohibit
pelagic longlines (alternative A11),
implement large “no-fishing” areas for
pelagic longlines (alternatives A12, A13,
A14, & A15), prohibit swordfishing in
the Atlantic basin, or allow only rod and
reel or handline fishing for HMS, to
provide greater protection for sea turtles
and other marine life.

Response: Prohibition of PLL gear was
considered but not further analyzed, or
selected, because other effective sea
turtle bycatch and bycatch mortality
reduction alternatives are available. See
response to Comment 4 regarding
possible, future consideration of
closures. In addition, prohibition of PLL
fishing is not needed to rebuild the
Atlantic swordfish stock. Overfishing is
not occurring, and the stock is in
recovery with biomass at the beginning
of 2002 estimated to be at 94 percent
(range: 75 to 124 percent) of the biomass
needed to produce maximum
sustainable yield (MSY). This estimate
is up from an estimate of 65 percent of
MSY, as provided in the 1998
assessment. The 2001 fishing mortality
rate was estimated to be 0.75 times the
fishing mortality rate at MSY (range:
0.54 to 1.086) (SCRS, 2002).

It is important to emphasize that
unilateral efforts by the U.S. to protect
sea turtles and HMS in the Atlantic
Ocean would likely be insufficient to
rebuild populations of these species,
because the U.S. fleet constitutes only a
small part of the international fleet that
competes on the high seas for catches of
swordfish and tunas. In fact, U.S. PLL

landings account for approximately 5.4
percent of total Atlantic landings of
HMS (SCRS, 2003). Therefore, the
successful adoption and timely
implementation of circle hook and
release gear technology by the U.S. PLL
fleet is of paramount importance. U.S.
industry support in demonstrating the
success of these technologies, both in
reducing turtle mortalities and in
maintaining catches of target species,
will be vital in future efforts to convince
other foreign fishing nations to
implement similar management
measures.

Comment 18: Several commenters
stated that the “exportability” of circle
hook and release gear technology is the
most important aspect of this rule,
because U.S. PLL turtle bycatch is
relatively small compared to that of
foreign vessels Atlantic-wide. If the
proposed one hook-type/one bait
requirements cause U.S. business
foreclosures or economic losses, the
technology would likely not be
“exportable” to foreign nations. The
unintended consequence of the
proposed regulations could be increased
sea turtle interactions as foreign PLL
vessels, which currently account for the
largest percentage of sea turtle
interactions, increase fishing effort.
Similarly, if some U.S. PLL vessels go
out of business or reflag to foreign
nations, the U.S. could lose part of its
ICCAT swordfish quota to foreign
nations that do not have such protective
requirements, and sea turtle interactions
by foreign PLL vessels could increase.
Therefore, these commenters stated that
it is imperative to implement a final rule
that does not result in business closures
and is transferable to other ICCAT
nations. Some commenters suggested
that non-preferred alternative A5 in the
DSEIS (16/0 circle hook with an offset
not to exceed 10 degrees, outside the
NED) would provide an acceptable
compromise for both domestic and
foreign vessels.

Response: As discussed above,
international cooperation is critical to
reduce overall Atlantic sea turtle
interactions and mortalities. For this
reason, the Agency committed
substantial financial resources and
scientific expertise to the NED research
experiment to develop cost-effective
technologies to reduce sea turtle
interactions and mortalities, without
negatively impacting catches of target
species. The U.S. already has shared the
experimental results at ICCAT and in
other international fora to promote and
encourage sea turtle bycatch reduction
measures in international fisheries. In
response to public comment, the
Agency re-examined the preferred
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alternatives and modified the final
management measures to provide
flexibility regarding the use of offset and
non-offset hooks, bait requirements, and
hook sizes outside the NED. These
modifications are expected to reduce
turtle interactions and mortalities
significantly, and demonstrate to foreign
nations that adoption of circle hook
technologies is feasible and will have
positive benefits for both sea turtles and
the PLL fishery.

Comment 19: Several commenters
stated that the PLL fishery is only one
of many factors affecting the continued
existence of sea turtles. Other factors
include: chemical water pollution;
habitat loss; poaching of nesting sites;
artificial beach lighting; shrimp
trawling; predation by pets; driving on
beaches; beach sweeping activities;
outboard motor emissions, and speeding
motor boats. Commenters noted that
these other factors receive little
regulatory attention, yet the PLL fishery
is being required to comply with
perceived unnecessarily strict proposed
regulations. One commenter suggested
that turtle hatcheries should be used to
augment turtle populations.

Response: NMFS and the U.S. Fish
and Wildlife Service (USFWS) share
responsibility for threatened and
endangered sea turtles under a
Memorandum of Understanding
implementing the ESA. In general,
marine-related activities, such as
fishing, are within the purview of
NMFS, whereas terrestrial activities are
within the purview of the USFWS. The
ESA requires that federal agencies
ensure that the actions that they
authorize, fund or carry out do not
jeopardize the continued existence of
listed species. If there is no federal
agency nexus to a proposed action, the
action is not subject to section 7
consultation and the production of
biological opinions under the ESA.
Thus, this final rule focuses upon the
protection of adult and sub-adult turtle
populations in the marine environment
that are affected by fishing activities
authorized by this Agency. Other
provisions of the ESA, or other laws,
may be applicable to other actions that
pose threats to sea turtles. For example,
recovery plans for leatherback and
loggerhead sea turtles have been in
place for several years. Many of the
activities mentioned by the commenters
are addressed within these recovery
plans, including marine pollution,
habitat protection, beach lighting, beach
nourishment, protection of nesting sites,
egg poaching, beach driving, and beach
sweeping. The management measures
contained in this final rule are expected
to reduce significantly mortality

attributable to pelagic longlines, both
domestically and, through export of
circle hook technologies,
internationally.

Comment 20: One commenter raised
concerns that the sea turtle incidental
take statement (ITS) was exceeded, even
with the NED closed.

Response: Recent increases in sea
turtle interactions occurred mainly in
the GOM and other areas outside the
NED. This final rule would prohibit “J-
hooks and require gear modifications
and the use of release gear throughout
the entire fishery, and is expected to
have significant conservation benefits
for sea turtles. Because of the
termination of the NED experiment, this
rulemaking, and the exceedance of the
ITS from the 2001 BiOp, the Agency
reinitiated consultation on the fishery.
The new consultation, finalized in the
2004 BiOp, analyzed the circumstances
and potential causes of the exceedance,
as well as the expected impacts of the
fishery on sea turtle populations, and is
incorporated into this final rule.

Comment 21: A commenter stated that
the number of boats fishing in the NED
could increase beyond the 12 vessels
that were analyzed in the DSEIS,
because of a recent bilateral agreement
that would allow U.S. vessels to land
their catch in Canada.

Response: Data over the last six years
indicate that less than 12 vessels, on
average, have fished in the NED. The
Agency will continue to monitor
changes in the fishery and, if a
significant increase in the number of
vessels occurs in the NED, will take
other action as needed. Moreover, sea
turtle interactions have been
documented throughout the PLL fishery.
As overall effort in the PLL fishery is
restricted by limited access permits, any
additional fishing effort in the NED
would necessarily result in less fishing
effort elsewhere. Furthermore, vessels
fishing in the NED will be required to
use larger circle hooks than vessels
fishing outside the NED.

6. Social/Economic Impacts and
Analyses

Comment 22: Many commenters
stated that there would be potentially
reduced revenues from the preferred
alternatives due to: (1) the lack of
flexibility for fishermen to select various
hook and bait combinations; (2)
potentially reduced catches of target
species, both inside and outside the
NED, due to the proposed 18/0 circle
hooks; and, (3) potentially reduced
catches outside the NED due to the
proposed “‘exotic” baits (i.e., squid or
Atlantic mackerel only). Several
commenters stated that more concern

should be focused on the potential loss
of jobs and social costs. Regarding the
economic analyses in the DSEIS/RIR/
IRFA, two commenters stated that the
ex-vessel prices presented in the
analyses were not up to date. Another
commenter stated that the analyses
overstate potential increases in target
catches and understates potential losses
in target catches. Commenters also
requested that the following additional
factors be considered: (1) overhead costs
will increase because of the need to buy
new hooks and more expensive, non-
indigenous baits outside the NED; (2)
there would be irretrievable lost costs
because existing inventories of fishing
hooks would become obsolete; and, (3)
U.S. PLL fishermen could be put at a
competitive disadvantage to foreign
vessels because of potentially increased
costs and decreased revenues.

Response: As explained in the
responses to Comments 1-12, the
Agency has modified the final rule, in
response to public comment, to provide
more flexibility regarding baits, offset
and non-offset circle hooks, and
minimum hook sizes outside the NED.
However, pursuant to the 2004 BiOp,
additional rulemaking may be necessary
to consider a new time and area
closure(s), w