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would be inconsistent with applicable 
law or otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, and 
business practices) that are developed or 
adopted by voluntary consensus 
standard bodies. The NTTAA directs 
EPA to provide Congress, through the 
Office of Management and Budget 
(OMB), explanations when the Agency 
decides not to use available and 
applicable voluntary consensus 
standards. This rule does not involve 
technical standards. Therefore, EPA did 
not consider the use of any voluntary 
consensus standards. 

J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 

Executive Order 12898 requires that, 
to the greatest extent practicable and 
permitted by law, each Federal agency 
must make achieving environmental 
justice part of its mission. E.O. 12898 
states that each Federal agency must 
conduct its programs, policies, and 
activities that substantially affect human 
health or the environment in a manner 
that ensures such programs, policies, 
and activities do not have the effect of 
excluding persons (including 
populations) from participation in, 
denying persons (including 
populations) the benefits of, or 
subjecting persons (including 
populations) to discrimination under 
such programs, policies, and activities 
because of their race, color, or national 
origin. 

Today’s final rule would require that 
the location, design, construction, and 
capacity of cooling water intake 
structures (CWIS) at Phase II existing 
facilities reflect the best technology 
available for minimizing adverse 
environmental impact. For several 
reasons, EPA does not expect that this 
final rule would have an exclusionary 
effect, deny persons the benefits of 
participating in a program, or subject 
persons to discrimination because of 
their race, color, or national origin. 

To assess the impact of the rule on 
low-income and minority populations, 
EPA calculated the poverty rate and the 
percentage of the population classified 
as non-white for populations living 
within a 50-mile radius of each of the 
543 in-scope facilities for which survey 
data are available. The results of the 
analysis, presented in the Economic 

Benefits Analysis, show that the 
populations affected by the in-scope 
facilities have poverty levels and racial 
compositions that are quite similar to 
the U.S. population as a whole. A 
relatively small subset of the facilities 
are located near populations with 
poverty rates (23 of 543, or 4.2%), or 
non-white populations (105 of 543, or 
19.3%), or both (13 of 543, or 2.4%) that 
are significantly higher than national 
levels. Based on these results, EPA does 
not believe that this rule will have an 
exclusionary effect, deny persons the 
benefits of the NPDES program, or 
subject persons to discrimination 
because of their race, color, or national 
origin.

In fact, because EPA expects that this 
final rule would help to preserve the 
health of aquatic ecosystems located in 
reasonable proximity to Phase II existing 
facilities, it believes that all 
populations, including minority and 
low-income populations, would benefit 
from improved environmental 
conditions as a result of this rule. Under 
current conditions, EPA estimates over 
1.5 billion fish (expressed as age 1 
equivalents) of recreational and 
commercial species are lost annually 
due to impingement and entrainment at 
the inscope Phase II existing facilities. 
Under the final rule, more than 0.5 
billion individuals of these 
commercially and recreationally sought 
fish species (age 1 equivalents) will now 
survive to join the fishery each year. 
These additional fish will provide 
increased opportunities for subsistence 
anglers to increase their catch, thereby 
providing some benefit to low income 
households located near regulation-
impacted waters. 

K. Executive Order 13158: Marine 
Protected Areas 

Executive Order 13158 (65 FR 34909, 
May 31, 2000) requires EPA to 
‘‘expeditiously propose new science-
based regulations, as necessary, to 
ensure appropriate levels of protection 
for the marine environment.’’ EPA may 
take action to enhance or expand 
protection of existing marine protected 
areas and to establish or recommend, as 
appropriate, new marine protected 
areas. The purpose of the Executive 
Order is to protect the significant 
natural and cultural resources within 
the marine environment, which means 
‘‘those areas of coastal and ocean 
waters, the Great Lakes and their 
connecting waters, and submerged lands 

thereunder, over which the United 
States exercises jurisdiction, consistent 
with international law.’’ 

Today’s final rule recognizes the 
biological sensitivity of tidal rivers, 
estuaries, oceans, and the Great Lakes 
and their susceptibility to adverse 
environmental impact from cooling 
water intake structures. This rule 
provides the most stringent 
requirements to minimize adverse 
environmental impact for cooling water 
intake structures located on these types 
of waterbodies, including potential 
reduction of intake flows to a level 
commensurate with that which can be 
attained by a closed-cycle recirculating 
cooling system for facilities that 
withdraw certain proportions of water 
from estuaries, tidal rivers, and oceans. 

EPA expects that this rule will reduce 
impingement mortality and entrainment 
at facilities with design intake flows of 
50 MGD or more. The rule would afford 
protection of aquatic organisms at 
individual, population, community, or 
ecosystem levels of ecological structure. 
Therefore, EPA expects today’s rule 
would advance the objective of the 
Executive Order to protect marine areas. 

L. Congressional Review Act 

The Congressional Review Act, 5. 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act (SBREFA) of 1996, 
generally provides that before a rule 
may take effect, the agency 
promulgating the rule must submit a 
rule report, which includes a copy of 
the rule, to each House of the Congress 
and to the Comptroller General of the 
United States. EPA will submit a report 
containing this rule and other required 
information to the U.S. Senate, the U.S. 
House of Representatives, and the 
Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule can 
not take effect until 60 days after it is 
published in the Federal Register. This 
action is a ‘‘major rule’’ as defined by 
5 U.S.C. 804(2). This will be effective 
September 7, 2004.

Dated: February 16, 2004. 
Michael O. Leavitt, 
Administrator.

Note: The following appendices A and B 
will not appear in the Code of Federal 
Regulations.
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Appendix B: Facility ID and Facility 
Name for All Facilities Not Claiming 
Survey Information CBI

Facility ID Facility name 

AUT0001 ... Cane Run 
AUT0002 ... Chesapeake 
AUT0004 ... Hennepin 
AUT0010 ... Bowen 
AUT0011 ... Shawville 
AUT0012 ... Diablo Canyon Nuclear 
AUT0013 ... Montville 
AUT0014 ... Williams 
AUT0015 ... Northport 
AUT0016 ... Cholla 
AUT0018 ... R M Heskett Station 
AUT0019 ... Charles Poletti 
AUT0020 ... B L England 
AUT0021 ... B C Cobb 
AUT0022 ... St Johns River Power 
AUT0024 ... Bull Run 
AUT0027 ... Lake Hubbard 
AUT0033 ... Muscatine 
AUT0036 ... Edgewater 
AUT0041 ... Edwin I Hatch 
AUT0044 ... Hunters Point 
AUT0047 ... Michoud 
AUT0049 ... Chalk Point 
AUT0050 ... Wyandotte 
AUT0051 ... Suwannee River 
AUT0053 ... Nelson Dewey 
AUT0054 ... Flint Creek 
AUT0057 ... Thomas Fitzhugh 
AUT0058 ... Mercer 
AUT0064 ... Decordova 
AUT0066 ... Fermi Nuclear 
AUT0067 ... Henry D King 
AUT0068 ... Scattergood 
AUT0071 ... Oswego 
AUT0072 ... Sioux 
AUT0073 ... Lake Catherine 
AUT0078 ... Missouri City 
AUT0079 ... Eagle Mountain 
AUT0080 ... Lone Star 
AUT0083 ... Schiller 
AUT0084 ... Salem Nuclear 
AUT0085 ... Point Beach Nuclear 
AUT0092 ... Linden 
AUT0093 ... Perry Nuclear 
AUT0095 ... Tyrone 
AUT0097 ... Little Gypsy 
AUT0101 ... Lakeside 
AUT0106 ... Cheswick 
AUT0110 ... C P Crane 
AUT0111 ... Cape Fear 
AUT0114 ... Kewaunee Nuclear 
AUT0120 ... Norwalk Harbor 
AUT0123 ... Warren 
AUT0125 ... Beaver Valley Nuclear 
AUT0127 ... Lake Road 
AUT0129 ... Susquehanna Nuclear 
AUT0130 ... Elmer W Stout 
AUT0131 ... Hammond 
AUT0134 ... Mount Tom 
AUT0137 ... Mitchell 
AUT0139 ... Albany 
AUT0142 ... Lauderdale 
AUT0143 ... Wood River 
AUT0146 ... Meredosia 
AUT0148 ... Tanners Creek 
AUT0149 ... Thomas Hill 
AUT0151 ... Decker Creek 
AUT0152 ... Duck Creek 
AUT0156 ... Waterford 1 & 2
AUT0157 ... Pulliam 

Facility ID Facility name 

AUT0160 ... L V Sutton 
AUT0161 ... Valley 
AUT0163 ... Belle River 
AUT0168 ... E F Barrett 
AUT0170 ... O W Sommers 
AUT0171 ... New Madrid 
AUT0173 ... Fort Calhoun Nuclear 
AUT0174 ... Herbert a Wagner 
AUT0175 ... R E Burger 
AUT0176 ... Martin Lake 
AUT0178 ... Mt Storm 
AUT0181 ... Prairie Creek 
AUT0182 ... Arsenal Hill 
AUT0183 ... Schuylkill 
AUT0185 ... Gallatin 
AUT0187 ... North Anna Nuclear 
AUT0190 ... Ginna 
AUT0191 ... J H Campbell 
AUT0192 ... R W Miller 
AUT0193 ... Joliet 29
AUT0196 ... Southside 
AUT0197 ... Austin-dt 
AUT0201 ... Cope 
AUT0202 ... Donald C Cook Nuclear 
AUT0203 ... Riverside 
AUT0205 ... Joliet 9
AUT0208 ... New Castle 
AUT0215 ... Coleto Creek 
AUT0216 ... Fort St Vrain 
AUT0221 ... Polk 
AUT0222 ... Marion 
AUT0226 ... Sooner 
AUT0227 ... Silver Lake 
AUT0228 ... High Bridge 
AUT0229 ... Dan E Karn 
AUT0230 ... McWilliams 
AUT0232 ... V H Braunig 
AUT0235 ... Sam Rayburn 
AUT0238 ... North Lake 
AUT0240 ... Lee 
AUT0241 ... J B Sims 
AUT0242 ... Quad Cities Nuclear 
AUT0244 ... Elk River 
AUT0245 ... Avon Lake 
AUT0246 ... Canaday 
AUT0248 ... Sam Bertron 
AUT0254 ... Chamois 
AUT0255 ... Cooper 
AUT0257 ... Gerald Gentleman 
AUT0260 ... Marshall 
AUT0261 ... Dale 
AUT0264 ... Indian Point 3 Nucler 
AUT0266 ... North Omaha 
AUT0268 ... Cutler 
AUT0270 ... Possum Point 
AUT0273 ... Stanton 
AUT0275 ... Seabrook Nuclear 
AUT0276 ... River Rouge 
AUT0277 ... Dubuque 
AUT0278 ... Morgantown 
AUT0284 ... Handley 
AUT0285 ... Conners Creek 
AUT0286 ... Welsh 
AUT0287 ... Horseshoe Lake 
AUT0292 ... Harris Nuclear 
AUT0295 ... Jack Mcdonough 
AUT0296 ... W H Zimmer 
AUT0297 ... Quindaro 
AUT0298 ... Harllee Branch 
AUT0299 ... Chesterfield 
AUT0300 ... Eckert Station 
AUT0302 ... U.S. DOE SRS (D-area) 
AUT0304 ... Lansing 
AUT0305 ... Kahe 

Facility ID Facility name 

AUT0307 ... Rodemacher 
AUT0308 ... W S Lee 
AUT0309 ... Wilkes 
AUT0310 ... A B Paterson 
AUT0314 ... Philip Sporn 
AUT0315 ... Sabine 
AUT0319 ... Cliffside 
AUT0321 ... J E Corette 
AUT0331 ... Lake Creek 
AUT0333 ... Hamilton 
AUT0337 ... Johnsonville 
AUT0341 ... Montrose 
AUT0343 ... John E Amos 
AUT0344 ... Weston 
AUT0345 ... Summer Nuclear 
AUT0349 ... McGuire Nuclear 
AUT0350 ... Clinton Nuclear 
AUT0351 ... Portland 
AUT0355 ... Limerick Nuclear 
AUT0356 ... Byron Nuclear 
AUT0358 ... H T Pritchard 
AUT0359 ... Hookers Point 
AUT0361 ... Hawthorn 
AUT0362 ... Teche 
AUT0363 ... Wansley 
AUT0364 ... Dresden Nuclear 
AUT0365 ... Arkwright 
AUT0368 ... Kaw 
AUT0370 ... Deepwater 
AUT0373 ... Valmont 
AUT0379 ... Lake Pauline 
AUT0380 ... Will County 
AUT0381 ... Healy 
AUT0384 ... Somerset 
AUT0385 ... Hutsonville 
AUT0387 ... Haynes 
AUT0388 ... Lewis Creek 
AUT0390 ... Fort Churchill 
AUT0394 ... Nebraska City 
AUT0396 ... Bremo Power Station 
AUT0397 ... George Neal North 
AUT0398 ... Iatan 
AUT0399 ... Boomer Lake 
AUT0401 ... Fort Myers 
AUT0403 ... Nine Mile Point Nuclear 
AUT0404 ... Mitchell 
AUT0405 ... Fisk 
AUT0406 ... Merom 
AUT0408 ... Cameo 
AUT0411 ... Roseton 
AUT0415 ... Rochester 7
AUT0416 ... Noblesville 
AUT0419 ... Brunswick Nuclear 
AUT0423 ... James A Fitzpatrick 
AUT0424 ... Davis-besse 
AUT0427 ... Blount Street 
AUT0431 ... San Angelo 
AUT0433 ... Mistersky 
AUT0434 ... Paradise 
AUT0435 ... Shiras 
AUT0440 ... Eaton 
AUT0441 ... Piqua 
AUT0443 ... Milton L Kapp 
AUT0444 ... Gibbons Creek 
AUT0446 ... Richard H. Gorsuch 
AUT0449 ... Big Brown 
AUT0453 ... Four Corners 
AUT0455 ... Seminole 
AUT0459 ... Vogtle Nuclear 
AUT0462 ... Warrick 
AUT0463 ... Rex Brown 
AUT0467 ... Vero Beach 
AUT0472 ... Miami Fort 
AUT0473 ... Palisades Nuclear 
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Facility ID Facility name 

AUT0476 ... Trinidad 
AUT0477 ... Fair Station 
AUT0478 ... Dansby 
AUT0481 ... Powerlane 
AUT0482 ... Gen J M Gavin 
AUT0483 ... Shawnee 
AUT0489 ... Nearman Creek 
AUT0490 ... Buck 
AUT0492 ... Collins 
AUT0493 ... E S Joslin 
AUT0496 ... Indian River 
AUT0499 ... Bay Front 
AUT0500 ... Big Cajun 2
AUT0501 ... Jack Watson 
AUT0507 ... Crawford 
AUT0512 ... J K Spruce 
AUT0513 ... Waterford #3 Nuclear 
AUT0515 ... Rockport 
AUT0517 ... Humboldt Bay 
AUT0518 ... James River 
AUT0521 ... Menasha 
AUT0522 ... Jefferies 
AUT0523 ... Walter C Beckjord 
AUT0529 ... Gould Street 
AUT0531 ... Braidwood Nuclear 
AUT0534 ... Crisp 
AUT0535 ... Urquhart 
AUT0536 ... Rush Island 
AUT0537 ... Dallman 
AUT0538 ... Genoa 
AUT0539 ... Edge Moor 
AUT0540 ... J P Madgett 
AUT0541 ... Indian Point Nuclear 
AUT0544 ... Eddystone 
AUT0546 ... Watts Bar Nuclear 
AUT0547 ... Muskingum River 
AUT0551 ... Allen S King 
AUT0552 ... Kingston 
AUT0553 ... Hunlock Pwr Station 
AUT0554 ... Potomac River 
AUT0555 ... Zuni 
AUT0557 ... Sayreville 
AUT0561 ... J T Deely 
AUT0564 ... Kyger Creek 
AUT0567 ... F B Culley 
AUT0568 ... Northside 
AUT0570 ... Peach Bottom Nuclear 
AUT0571 ... Baxter Wilson 
AUT0573 ... San Onofre Nuclear 
AUT0575 ... Trenton Channel 
AUT0577 ... Middletown 
AUT0580 ... Sixth Street 
AUT0582 ... E W Brown 
AUT0583 ... Dave Johnston 
AUT0585 ... Burlington 
AUT0588 ... Monticello 
AUT0590 ... C D McIntosh Jr 
AUT0599 ... Kearny 
AUT0600 ... Kincaid 
AUT0601 ... Bridgeport Harbor 
AUT0602 ... Mason Steam 
AUT0603 ... Astoria 
AUT0604 ... C R Huntley 
AUT0606 ... Hmp&l Station 2
AUT0607 ... Moss Landing 
AUT0608 ... Pilgrim Nuclear 
AUT0611 ... New Boston 
AUT0612 ... Huntington Beach 
AUT0613 ... Morro Bay 
AUT0617 ... Ravenswood 
AUT0618 ... New Haven Harbor 
AUT0619 ... William F Wyman 
AUT0620 ... Dunkirk 
AUT0621 ... Contra Costa 

Facility ID Facility name 

AUT0623 ... Kendall Square 
AUT0625 ... Encina 
AUT0630 ... Lovett 
AUT0631 ... Salem Harbor 
AUT0635 ... Aes Hickling 
AUT0637 ... Ormond Beach 
AUT0638 ... Mandalay 
AUT0639 ... Pittsburg 
DMU3244 .. University of Notre Dame 

Power Plant 
DMU3310 .. University of Iowa—Main 

Power Plant 
DNU2002 ... Brooklyn Navy Yard Cogenera-

tion Partners, L.P. 
DNU2011 ... Long Beach Generation 
DNU2013 ... Maine Energy Recovery Com-

pany 
DNU2014 ... Baltimore Resco 
DNU2015 ... Southern Energy-Canal 
DNU2017 ... Westchester Resco Co. 
DNU2018 ... Grays Ferry Cogeneration Part-

nership 
DNU2021 ... Morgantown 
DNU2025 ... Sparrows Point Div Bethlehem 

Steel Corp 
DNU2031 ... Ch Resources—Beaver Falls 
DNU2032 ... Duke Energy South Bay 
DNU2038 ... Saugus Resco 
DNU2047 ... El Segundo Power 
DUT0062 ... Leland Olds Station 
DUT0576 ... Sam O. Purdom Generating 

Station 
DUT1002 ... Monroe 
DUT1003 ... Peru 
DUT1006 ... Martins Creek 
DUT1007 ... Presque Isle 
DUT1008 ... Far Rockaway 
DUT1011 ... Stryker Creek 
DUT1012 ... Grand Tower 
DUT1014 ... Dolphus M Grainger 
DUT1021 ... Alma 
DUT1022 ... Comanche Peak Nuclear 
DUT1023 ... Oyster Creek Nuclear 
DUT1026 ... Delaware 
DUT1029 ... Crystal River 
DUT1031 ... Merrimack 
DUT1033 ... J C Weadock 
DUT1034 ... South Oak Creek 
DUT1036 ... Allen 
DUT1038 ... North Texas 
DUT1041 ... Elmer Smith 
DUT1043 ... Ray Olinger 
DUT1044 ... Tradinghouse 
DUT1046 ... Labadie 
DUT1047 ... Elrama 
DUT1048 ... Holly Street 
DUT1049 ... Joppa Steam 
DUT1050 ... Browns Ferry Nuclear 
DUT1051 ... Havana 
DUT1056 ... Webster 
DUT1057 ... Wateree 
DUT1062 ... Fayette Power Prj 
DUT1066 ... F J Gannon 
DUT1067 ... Paint Creek 
DUT1068 ... Harbor 
DUT1070 ... Millstone 
DUT1072 ... Graham 
DUT1084 ... Fort Phantom 
DUT1085 ... Petersburg 
DUT1086 ... Valley 
DUT1088 ... Seward 
DUT1093 ... Bailly 
DUT1097 ... Rock River 
DUT1098 ... Blackhawk 

Facility ID Facility name 

DUT1100 ... Sewaren 
DUT1103 ... Milton R Young 
DUT1109 ... Riverside 
DUT1111 ... E D Edwards 
DUT1112 ... Lieberman 
DUT1113 ... Sequoyah Nuclear 
DUT1116 ... Waiau 
DUT1117 ... Columbia 
DUT1118 ... Cooper 
DUT1122 ... Edgewater 
DUT1123 ... Waukegan 
DUT1132 ... Cumberland 
DUT1133 ... J R Whiting 
DUT1138 ... Harbor 
DUT1140 ... Morgan Creek 
DUT1142 ... Victoria 
DUT1143 ... East River 
DUT1145 ... Honolulu 
DUT1146 ... Devon 
DUT1148 ... Council Bluffs 
DUT1152 ... Coffeen 
DUT1153 ... Mill Creek 
DUT1154 ... McClellan 
DUT1155 ... P H Robinson 
DUT1156 ... John Sevier 
DUT1157 ... Sterlington 
DUT1161 ... Robert E Ritchie 
DUT1165 ... Big Bend 
DUT1167 ... Ninemile Point 
DUT1169 ... Hudson 
DUT1170 ... Carl Bailey 
DUT1172 ... Barney M Davis 
DUT1173 ... Logansport 
DUT1174 ... Arkansas Nuclear One 
DUT1175 ... Fox Lake 
DUT1179 ... Pirkey 
DUT1185 ... Cromby 
DUT1186 ... Glenwood 
DUT1187 ... Mountain Creek 
DUT1189 ... Larsen Memorial 
DUT1191 ... Monroe 
DUT1192 ... Meramec 
DUT1194 ... Gerald Andrus 
DUT1198 ... O H Hutchings 
DUT1202 ... Manitowoc 
DUT1206 ... Indian River 
DUT1209 ... Widows Creek 
DUT1211 ... Surry Nuclear 
DUT1212 ... J M Stuart 
DUT1213 ... Riverside 
DUT1214 ... Charles R Lowman 
DUT1217 ... Deepwater 
DUT1219 ... Port Washington 
DUT1223 ... Nueces Bay 
DUT1225 ... Burlington 
DUT1227 ... Sibley 
DUT1228 ... Willow Glen 
DUT1229 ... Riverton 
DUT1235 ... Riverside 
DUT1238 ... Cedar Bayou 
DUT1248 ... Knox Lee 
DUT1249 ... Oak Creek 
DUT1250 ... Vermont Yankee Nuclear 
DUT1252 ... Muskogee 
DUT1258 ... St Clair 
DUT1259 ... James De Young 
DUT1261 ... Green River 
DUT1265 ... River Crest 
DUT1268 ... Calvert Cliffs Nuclear 
DUT1269 ... Dean H Mitchell 
DUT1270 ... Pueblo 
DUT1271 ... Michigan City 
DUT1272 ... Monticello 
DUT1273 ... Sim Gideon 
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Facility ID Facility name 

DUT1274 ... P L Bartow 
DUT1275 ... Anclote 
DUT1276 ... Animas 
DUT1278 ... Newton 

List of Subjects 

40 CFR Part 9 

Environmental protection, Reporting 
and recordkeeping requirements. 

40 CFR Part 122 

Environmental protection, 
Administrative practice and procedure, 
Confidential business information, 
Hazardous substances, Reporting and 
recordkeeping requirements, Water 
pollution control. 

40 CFR Part 123 

Environmental protection, 
Administrative practice and procedure, 
Confidential business information, 
Hazardous substances, Indians-lands, 
Intergovernmental relations, Penalties, 
Reporting and recordkeeping 
requirements, Water pollution control. 

40 CFR Part 124 

Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Hazardous waste, 
Indians-lands, Reporting and 
recordkeeping requirements, Water 
pollution control, Water supply. 

40 CFR Part 125 

Environmental protection, Cooling 
water intake structure, Reporting and 
recordkeeping requirements, Waste 
treatment and disposal, Water pollution 
control.
� For the reasons set forth in the 
preamble, chapter I of title 40 of the Code 
of Federal Regulations is amended as 
follows:

PART 9—OMB APPROVALS UNDER 
THE PAPERWORK REDUCTION ACT

� 1. The authority citation for part 9 
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136–136y; 
15 U.S.C. 2001, 2003, 2005, 2006, 2601–2671, 
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701; 33 
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318, 
1321, 1326, 1330, 1342, 1344, 1345 (d) and 
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR, 
1971–1975 Comp. p. 973; 42 U.S.C. 241, 
242b, 243, 246, 300f, 300g, 300g–1, 300g–2, 
300g–3, 300g–4, 300g–5, 300g–6, 300j–1, 
300j–2, 300j–3, 300j–4, 300j–9, 1857 et seq., 
6901–6992k, 7401–7671q, 7542, 9601–9657, 
11023, 11048.

� 2. In § 9.1 the table is amended by 
revising the entry for ‘‘122.21(r)’’ and by 
adding entries in numerical order under 
the indicated heading to read as follows:

§ 9.1 OMB approvals under the Paperwork 
Reduction Act.
* * * * *

40 CFR citation OMB Control 
No. 

* * * * * 

EPA Administered Permit Programs: The 
National Pollutant Discharge Elimination 
System 

* * * * * 
122.21(r) ............................... 2040–0241, 

2040–0257 

* * * * * 

Criteria and Standards for the National 
Pollutant Discharge Elimination System 

* * * * * 

125.95 ................................... 2040–0257 
125.96 ................................... 2040–0257 
125.97 ................................... 2040–0257 
125.98 ................................... 2040–0257 
125.99 ................................... 2040–0257 

* * * * * 

PART 122—EPA ADMINISTERED 
PERMIT PROGRAMS: THE NATIONAL 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM

� 1. The authority citation for part 122 
continues to read as follows:

Authority: The Clean Water Act, 33 U.S.C. 
1251 et seq.
� 2. Section 122.21 is amended by 
revising paragraph (r)(1) and by adding 
a new paragraph (r)(5) to read as follows:

§ 122.21 Application for a permit 
(applicable to State programs, see § 123.25)

* * * * *
(r) Application requirements for 

facilities with cooling water intake 
structures—(1)(i) New facilities with 
new or modified cooling water intake 
structures. New facilities with cooling 
water intake structures as defined in 
part 125, subpart I, of this chapter must 
submit to the Director for review the 
information required under paragraphs 
(r)(2), (3), and (4) of this section and 
§ 125.86 of this chapter as part of their 
application. Requests for alternative 
requirements under § 125.85 of this 
chapter must be submitted with your 
permit application. 

(ii) Phase II existing facilities. Phase II 
existing facilities as defined in part 125, 
subpart J, of this chapter must submit to 
the Director for review the information 
required under paragraphs (r)(2), (3), 
and (5) of this section and all applicable 

provisions of § 125.95 of this chapter as 
part of their application except for the 
Proposal for Information Collection 
which must be provided in accordance 
with § 125.95(b)(1).
* * * * *

(5) Cooling water system data. Phase 
II existing facilities as defined in part 
125, subpart J of this chapter must 
provide the following information for 
each cooling water intake structure they 
use: 

(i) A narrative description of the 
operation of the cooling water system, 
its relationship to cooling water intake 
structures, the proportion of the design 
intake flow that is used in the system, 
the number of days of the year the 
cooling water system is in operation and 
seasonal changes in the operation of the 
system, if applicable; and 

(ii) Design and engineering 
calculations prepared by a qualified 
professional and supporting data to 
support the description required by 
paragraph (r)(5)(i) of this section.
� 3. Section 122.44 is amended by 
revising paragraph (b)(3) to read as 
follows:

§ 122.44 Establishing limitations, 
standards, and other permit conditions 
(applicable to State NPDES programs, see 
§ 123.25).
* * * * *

(b) * * * 
(3) Requirements applicable to 

cooling water intake structures under 
section 316(b) of the CWA, in 
accordance with part 125, subparts I and 
J, of this chapter.
* * * * *

PART 123—STATE PROGRAM 
REQUIREMENTS

� 1. The authority citation for part 123 
continues to read as follows:

Authority: Clean Water Act, 33 U.S.C. 1251 
et seq.

� 2. Section 123.25 is amended by 
revising paragraphs (a)(4) and (36) to 
read as follows:

§ 123.25 Requirements for permitting. 
(a) * * * 
(4) § 122.21 (a)-(b), (c)(2), (e)-(k), (m)-

(p), (q), and (r)—(Application for a 
permit);
* * * * *

(36) Subparts A, B, D, H, I, and J of 
part 125 of this chapter;
* * * * *

PART 124—PROCEDURES FOR 
DECISIONMAKING

� 1. The authority citation for part 124 
continues to read as follows:
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Authority: Resource Conservation and 
Recovery Act, 42 U.S.C. 6901 et seq.; Safe 
Drinking Water Act, 42 U.S.C. 300f et seq.; 
Clean Water Act, 33 U.S.C. 1251 et seq.; 
Clean Air Act, 42 U.S.C. 7401 et seq.

� 2. Section 124.10 is amended by 
revising paragraph (d)(1)(ix) to read as 
follows:

§ 124.10 Public notice of permit actions 
and public comment period.

* * * * *
(d) * * * 
(1) * * * 
(ix) Requirements applicable to 

cooling water intake structures under 
section 316(b) of the CWA, in 
accordance with part 125, subparts I and 
J, of this chapter.
* * * * *

PART 125—CRITERIA AND 
STANDARDS FOR THE NATIONAL 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM

� 1. The authority citation for part 125 
continues to read as follows:

Authority: Clean Water Act, 33 U.S.C. 1251 
et seq.; unless otherwise noted.

� 2. Add subpart J to part 125 to read as 
follows:

Subpart J—Requirements Applicable to 
Cooling Water Intake Structures for Phase 
II Existing Facilities Under Section 316(b) of 
the Act 

Sec. 
125.90 What are the purpose and scope of 

this subpart? 
125.91 What is a ‘‘Phase II existing 

facility’’? 
125.92 [Reserved] 
125.93 What special definitions apply to 

this subpart? 
125.94 How will requirements reflecting 

best technology available for minimizing 
adverse environmental impact be 
established for my Phase II existing 
facility? 

125.95 As an owner or operator of a Phase 
II existing facility, what must I collect 
and submit when I apply for my reissued 
NPDES permit? 

125.96 As an owner or operator of a Phase 
II existing facility, what monitoring must 
I perform? 

125.97 As an owner or operator of a Phase 
II existing facility, what records must I 
keep and what information must I 
report? 

125.98 As the Director, what must I do to 
comply with the requirements of this 
subpart? 

125.99 What are approved design and 
construction technologies?

Subpart J—Requirements Applicable 
to Cooling Water Intake Structures for 
Phase II Existing Facilities Under 
Section 316(b) of the Act

§ 125.90 What are the purpose and scope 
of this subpart?

(a) This subpart establishes 
requirements that apply to the location, 
design, construction, and capacity of 
cooling water intake structures at 
existing facilities that are subject to this 
subpart (i.e., Phase II existing facilities). 
The purpose of these requirements is to 
establish the best technology available 
for minimizing adverse environmental 
impact associated with the use of 
cooling water intake structures. These 
requirements are implemented through 
National Pollutant Discharge 
Elimination System (NPDES) permits 
issued under section 402 of the Clean 
Water Act (CWA). 

(b) Existing facilities that are not 
subject to requirements under this or 
another subpart of this part must meet 
requirements under section 316(b) of the 
CWA determined by the Director on a 
case-by-case, best professional judgment 
(BPJ) basis. 

(c) Alternative regulatory 
requirements. Notwithstanding any 
other provision of this subpart, if a State 
demonstrates to the Administrator that 
it has adopted alternative regulatory 
requirements in its NPDES program that 
will result in environmental 
performance within a watershed that is 
comparable to the reductions of 
impingement mortality and entrainment 
that would otherwise be achieved under 
§ 125.94, the Administrator must 
approve such alternative regulatory 
requirements. 

(d) Nothing in this subpart shall be 
construed to preclude or deny the right 
of any State or political subdivision of 
a State or any interstate agency under 
section 510 of the CWA to adopt or 
enforce any requirement with respect to 
control or abatement of pollution that is 
not less stringent than those required by 
Federal law.

§ 125.91 What is a ‘‘Phase II Existing 
Facility’’? 

(a) An existing facility, as defined in 
§ 125.93, is a Phase II existing facility 
subject to this subpart if it meets each 
of the following criteria: 

(1) It is a point source. 
(2) It uses or proposes to use cooling 

water intake structures with a total 
design intake flow of 50 million gallons 
per day (MGD) or more to withdraw 
cooling water from waters of the United 
States; 

(3) As its primary activity, the facility 
both generates and transmits electric 

power, or generates electric power but 
sells it to another entity for 
transmission; and 

(4) It uses at least 25 percent of water 
withdrawn exclusively for cooling 
purposes, measured on an average 
annual basis. 

(b) In the case of a Phase II existing 
facility that is co-located with a 
manufacturing facility, only that portion 
of the combined cooling water intake 
flow that is used by the Phase II facility 
to generate electricity for sale to another 
entity will be considered for purposes of 
determining whether the 50 MGD and 
25 percent criteria in paragraphs (a)(2) 
and (4) of this section have been 
exceeded. 

(c) Use of a cooling water intake 
structure includes obtaining cooling 
water by any sort of contract or 
arrangement with one or more 
independent suppliers of cooling water 
if the supplier withdraws water from 
waters of the United States but is not 
itself a Phase II existing facility, except 
as provided in paragraph (d) of this 
section. This provision is intended to 
prevent circumvention of these 
requirements by creating arrangements 
to receive cooling water from an entity 
that is not itself a Phase II existing 
facility. 

(d) Notwithstanding paragraph (c) of 
this section, obtaining cooling water 
from a public water system or using 
treated effluent as cooling water does 
not constitute use of a cooling water 
intake structure for purposes of this 
subpart.

§ 125.92 [Reserved]

§ 125.93 What special definitions apply to 
this subpart? 

In addition to the definitions 
provided in § 122.3 of this chapter, the 
following special definitions apply to 
this subpart: 

Adaptive management method is a 
type of project management method 
where a facility chooses an approach to 
meeting the project goal, monitors the 
effectiveness of that approach, and then 
based on monitoring and any other 
relevant information, makes any 
adjustments necessary to ensure 
continued progress toward the project’s 
goal. This cycle of activity is repeated as 
necessary to reach the project’s goal. 

Annual mean flow means the average 
of daily flows over a calendar year. 

All life stages means eggs, larvae, 
juveniles, and adults. 

Calculation baseline means an 
estimate of impingement mortality and 
entrainment that would occur at your 
site assuming that: the cooling water 
system has been designed as a once-
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through system; the opening of the 
cooling water intake structure is located 
at, and the face of the standard 3⁄8-inch 
mesh traveling screen is oriented 
parallel to, the shoreline near the 
surface of the source waterbody; and the 
baseline practices, procedures, and 
structural configuration are those that 
your facility would maintain in the 
absence of any structural or operational 
controls, including flow or velocity 
reductions, implemented in whole or in 
part for the purposes of reducing 
impingement mortality and 
entrainment. You may also choose to 
use the current level of impingement 
mortality and entrainment as the 
calculation baseline. The calculation 
baseline may be estimated using: 
historical impingement mortality and 
entrainment data from your facility or 
from another facility with comparable 
design, operational, and environmental 
conditions; current biological data 
collected in the waterbody in the 
vicinity of your cooling water intake 
structure; or current impingement 
mortality and entrainment data 
collected at your facility. You may 
request that the calculation baseline be 
modified to be based on a location of the 
opening of the cooling water intake 
structure at a depth other than at or near 
the surface if you can demonstrate to the 
Director that the other depth would 
correspond to a higher baseline level of 
impingement mortality and/or 
entrainment.

Capacity utilization rate means the 
ratio between the average annual net 
generation of power by the facility (in 
MWh) and the total net capability of the 
facility to generate power (in MW) 
multiplied by the number of hours 
during a year. In cases where a facility 
has more than one intake structure, and 
each intake structure provides cooling 
water exclusively to one or more 
generating units, the capacity utilization 
rate may be calculated separately for 
each intake structure, based on the 
capacity utilization of the units it 
services. Applicable requirements under 
this subpart would then be determined 
separately for each intake structure. The 
average annual net generation should be 
measured over a five year period (if 
available) of representative operating 
conditions, unless the facility makes a 
binding commitment to maintain 
capacity utilization below 15 percent for 
the life of the permit, in which case the 
rate may be based on this commitment. 
For purposes of this subpart, the 
capacity utilization rate applies to only 
that portion of the facility that generates 
electricity for transmission or sale using 
a thermal cycle employing the steam 

water system as the thermodynamic 
medium. 

Closed-cycle recirculating system 
means a system designed, using 
minimized make-up and blowdown 
flows, to withdraw water from a natural 
or other water source to support contact 
and/or noncontact cooling uses within a 
facility. The water is usually sent to a 
cooling canal or channel, lake, pond, or 
tower to allow waste heat to be 
dissipated to the atmosphere and then is 
returned to the system. (Some facilities 
divert the waste heat to other process 
operations.) New source water (make-up 
water) is added to the system to 
replenish losses that have occurred due 
to blowdown, drift, and evaporation. 

Cooling water means water used for 
contact or noncontact cooling, including 
water used for equipment cooling, 
evaporative cooling tower makeup, and 
dilution of effluent heat content. The 
intended use of the cooling water is to 
absorb waste heat rejected from the 
process or processes used, or from 
auxiliary operations on the facility’s 
premises. Cooling water that is used in 
a manufacturing process either before or 
after it is used for cooling is considered 
process water for the purposes of 
calculating the percentage of a facility’s 
intake flow that is used for cooling 
purposes in § 125.91(a)(4). 

Cooling water intake structure means 
the total physical structure and any 
associated constructed waterways used 
to withdraw cooling water from waters 
of the U.S. The cooling water intake 
structure extends from the point at 
which water is withdrawn from the 
surface water source up to, and 
including, the intake pumps. 

Design and construction technology 
means any physical configuration of the 
cooling water intake structure, or a 
technology that is placed in the water 
body in front of the cooling water intake 
structure, to reduce impingement 
mortality and/or entrainment. Design 
and construction technologies include, 
but are not limited to, location of the 
intake structure, intake screen systems, 
passive intake systems, fish diversion 
and/or avoidance systems, and fish 
handling and return systems. 
Restoration measures are not design and 
construction technologies for purposes 
of this definition. 

Design intake flow means the value 
assigned (during the cooling water 
intake structure design) to the total 
volume of water withdrawn from a 
source waterbody over a specific time 
period. 

Design intake velocity means the 
value assigned (during the design of a 
cooling water intake structure) to the 
average speed at which intake water 

passes through the open area of the 
intake screen (or other device) against 
which organisms might be impinged or 
through which they might be entrained. 

Diel means daily and refers to 
variation in organism abundance and 
density over a 24-hour period due to the 
influence of water movement, physical 
or chemical changes, and changes in 
light intensity. 

Entrainment means the incorporation 
of any life stages of fish and shellfish 
with intake water flow entering and 
passing through a cooling water intake 
structure and into a cooling water 
system. 

Estuary means a semi-enclosed body 
of water that has a free connection with 
open seas and within which the 
seawater is measurably diluted with 
fresh water derived from land drainage. 
The salinity of an estuary exceeds 0.5 
parts per thousand (by mass) but is 
typically less than 30 parts per thousand 
(by mass). 

Existing facility means any facility 
that commenced construction as 
described in 40 CFR 122.29(b)(4) on or 
before January 17, 2002; and any 
modification of, or any addition of a 
unit at such a facility that does not meet 
the definition of a new facility at 
§ 125.83. 

Freshwater river or stream means a 
lotic (free-flowing) system that does not 
receive significant inflows of water from 
oceans or bays due to tidal action. For 
the purposes of this rule, a flow-through 
reservoir with a retention time of 7 days 
or less will be considered a freshwater 
river or stream. 

Impingement means the entrapment 
of any life stages of fish and shellfish on 
the outer part of an intake structure or 
against a screening device during 
periods of intake water withdrawal.

Lake or reservoir means any inland 
body of open water with some 
minimum surface area free of rooted 
vegetation and with an average 
hydraulic retention time of more than 7 
days. Lakes or reservoirs might be 
natural water bodies or impounded 
streams, usually fresh, surrounded by 
land or by land and a man-made 
retainer (e.g., a dam). Lakes or reservoirs 
might be fed by rivers, streams, springs, 
and/or local precipitation. 

Moribund means dying; close to 
death. 

Natural thermal stratification means 
the naturally occurring and/or existing 
division of a waterbody into horizontal 
layers of differing densities as a result 
of variations in temperature at different 
depths. 

Ocean means marine open coastal 
waters with a salinity greater than or
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equal to 30 parts per thousand (by 
mass). 

Once-through cooling water system 
means a system designed to withdraw 
water from a natural or other water 
source, use it at the facility to support 
contact and/or noncontact cooling uses, 
and then discharge it to a waterbody 
without recirculation. Once-through 
cooling systems sometimes employ 
canals/channels, ponds, or non-
recirculating cooling towers to dissipate 
waste heat from the water before it is 
discharged. 

Operational measure means a 
modification to any operation at a 
facility that serves to minimize impact 
to fish and shellfish from the cooling 
water intake structure. Examples of 
operational measures include, but are 
not limited to: reductions in cooling 
water intake flow through the use of 
variable speed pumps and seasonal flow 
reductions or shutdowns; and more 
frequent rotation of traveling screens. 

Phase II existing facility means any 
existing facility that meets the criteria 
specified in § 125.91. 

Source water means the waters of the 
U.S. from which the cooling water is 
withdrawn. 

Supplier means an entity, other than 
the regulated facility, that owns and 
operates its own cooling water intake 
structure and directly withdraws water 
from waters of the United States. The 
supplier sells the cooling water to other 
facilities for their use, but may also use 
a portion of the water itself. An entity 
that provides potable water to 
residential populations (e.g., public 
water system) is not a supplier for 
purposes of this subpart. 

Thermocline means the middle layer 
of a thermally stratified lake or a 
reservoir. In this layer, there is a rapid 
change in temperatures between the top 
and bottom of the layer. 

Tidal river means the most seaward 
reach of a river or stream where the 
salinity is typically less than or equal to 
0.5 parts per thousand (by mass) at a 
time of annual low flow and whose 
surface elevation responds to the effects 
of coastal lunar tides.

§ 125.94 How will requirements reflecting 
best technology available for minimizing 
adverse environmental impact be 
established for my Phase II existing facility? 

(a) Compliance alternatives. You must 
select and implement one of the 
following five alternatives for 
establishing best technology available 
for minimizing adverse environmental 
impact at your facility: 

(1)(i)You may demonstrate to the 
Director that you have reduced, or will 
reduce, your flow commensurate with a 

closed-cycle recirculating system. In 
this case, you are deemed to have met 
the applicable performance standards 
and will not be required to demonstrate 
further that your facility meets the 
impingement mortality and entrainment 
performance standards specified in 
paragraph (b) of this section. In 
addition, you are not subject to the 
requirements in §§ 125.95, 125.96, 
125.97, or 125.98. However, you may 
still be subject to any more stringent 
requirements established under 
paragraph (e) of this section; or 

(ii) You may demonstrate to the 
Director that you have reduced, or will 
reduce, your maximum through-screen 
design intake velocity to 0.5 ft/s or less. 
In this case, you are deemed to have met 
the impingement mortality performance 
standards and will not be required to 
demonstrate further that your facility 
meets the performance standards for 
impingement mortality specified in 
paragraph (b) of this section and you are 
not subject to the requirements in 
§§ 125.95, 125.96, 125.97, or 125.98 as 
they apply to impingement mortality. 
However, you are still subject to any 
applicable requirements for entrainment 
reduction and may still be subject to any 
more stringent requirements established 
under paragraph (e) of this section. 

(2) You may demonstrate to the 
Director that your existing design and 
construction technologies, operational 
measures, and/or restoration measures 
meet the performance standards 
specified in paragraph (b) of this section 
and/or the restoration requirements in 
paragraph (c) of this section.

(3) You may demonstrate to the 
Director that you have selected, and will 
install and properly operate and 
maintain, design and construction 
technologies, operational measures, 
and/or restoration measures that will, in 
combination with any existing design 
and construction technologies, 
operational measures, and/or restoration 
measures, meet the performance 
standards specified in paragraph (b) of 
this section and/or the restoration 
requirements in paragraph (c) of this 
section; 

(4) You may demonstrate to the 
Director that you have installed, or will 
install, and properly operate and 
maintain an approved design and 
construction technology in accordance 
with § 125.99(a) or (b); or 

(5) You may demonstrate to the 
Director that you have selected, 
installed, and are properly operating 
and maintaining, or will install and 
properly operate and maintain design 
and construction technologies, 
operational measures, and/or restoration 
measures that the Director has 

determined to be the best technology 
available to minimize adverse 
environmental impact for your facility 
in accordance with paragraphs (a)(5)(i) 
or (ii) of this section. 

(i) If the Director determines that data 
specific to your facility demonstrate that 
the costs of compliance under 
alternatives in paragraphs (a)(2) through 
(4) of this section would be significantly 
greater than the costs considered by the 
Administrator for a facility like yours in 
establishing the applicable performance 
standards in paragraph (b) of this 
section, the Director must make a site-
specific determination of the best 
technology available for minimizing 
adverse environmental impact. This 
determination must be based on 
reliable, scientifically valid cost and 
performance data submitted by you and 
any other information that the Director 
deems appropriate. The Director must 
establish site-specific alternative 
requirements based on new and/or 
existing design and construction 
technologies, operational measures, 
and/or restoration measures that achieve 
an efficacy that is, in the judgment of 
the Director, as close as practicable to 
the applicable performance standards in 
paragraph (b) of this section, without 
resulting in costs that are significantly 
greater than the costs considered by the 
Administrator for a facility like yours in 
establishing the applicable performance 
standards. The Director’s site-specific 
determination may conclude that design 
and construction technologies, 
operational measures, and/or restoration 
measures in addition to those already in 
place are not justified because of the 
significantly greater costs. To calculate 
the costs considered by the 
Administrator for a facility like yours in 
establishing the applicable performance 
standards you must: 

(A) Determine which technology the 
Administrator modeled as the most 
appropriate compliance technology for 
your facility; 

(B) Using the Administrator’s costing 
equations, calculate the annualized 
capital and net operation and 
maintenance (O&M) costs for a facility 
with your design intake flow using this 
technology; 

(C) Determine the annualized net 
revenue loss associated with net 
construction downtime that the 
Administrator modeled for your facility 
to install this technology; 

(D) Determine the annualized pilot 
study costs that the Administrator 
modeled for your facility to test and 
optimize this technology; 

(E) Sum the cost items in paragraphs 
(a)(5)(i)(B), (C), and (D) of this section; 
and
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(F) Determine if the performance 
standards that form the basis of these 
estimates (i.e., impingement mortality 
reduction only or impingement 
mortality and entrainment reduction) 
are applicable to your facility, and if 
necessary, adjust the estimates to 
correspond to the applicable 
performance standards. 

(ii) If the Director determines that data 
specific to your facility demonstrate that 
the costs of compliance under 
alternatives in paragraphs (a)(2) through 
(4) of this section would be significantly 
greater than the benefits of complying 
with the applicable performance 
standards at your facility, the Director 
must make a site-specific determination 
of best technology available for 
minimizing adverse environmental 
impact. This determination must be 
based on reliable, scientifically valid 
cost and performance data submitted by 
you and any other information the 
Director deems appropriate. The 
Director must establish site-specific 
alternative requirements based on new 
and/or existing design and construction 
technologies, operational measures, 
and/or restoration measures that achieve 
an efficacy that, in the judgment of the 
Director, is as close as practicable to the 
applicable performance standards in 
paragraph (b) of this section without 
resulting in costs that are significantly 
greater than the benefits at your facility. 
The Director’s site-specific 
determination may conclude that design 
and construction technologies, 
operational measures, and/or restoration 
measures in addition to those already in 
place are not justified because the costs 
would be significantly greater than the 
benefits at your facility.

(b) National performance 
standards.—(1) Impingement mortality 
performance standards. If you choose 
compliance alternatives in paragraphs 
(a)(2), (a)(3), or (a)(4) of this section, you 
must reduce impingement mortality for 
all life stages of fish and shellfish by 80 
to 95 percent from the calculation 
baseline. 

(2) Entrainment performance 
standards. If you choose compliance 
alternatives in paragraphs (a)(1)(ii), 
(a)(2), (a)(3), or (a)(4) of this section, you 
must also reduce entrainment of all life 
stages of fish and shellfish by 60 to 90 
percent from the calculation baseline if: 

(i) Your facility has a capacity 
utilization rate of 15 percent or greater, 
and 

(ii)(A) Your facility uses cooling water 
withdrawn from a tidal river, estuary, 
ocean, or one of the Great Lakes; or 

(B) Your facility uses cooling water 
withdrawn from a freshwater river or 
stream and the design intake flow of 

your cooling water intake structures is 
greater than five percent of the mean 
annual flow. 

(3) Additional performance standards 
for facilities withdrawing from a lake 
(other than one of the Great Lakes) or 
a reservoir. If your facility withdraws 
cooling water from a lake (other than 
one of the Great Lakes) or a reservoir 
and you propose to increase the design 
intake flow of cooling water intake 
structures it uses, your increased design 
intake flow must not disrupt the natural 
thermal stratification or turnover pattern 
(where present) of the source water, 
except in cases where the disruption 
does not adversely affect the 
management of fisheries. In determining 
whether any such disruption does not 
adversely affect the management of 
fisheries, you must consult with 
Federal, State, or Tribal fish and 
wildlife management agencies). 

(4) Use of performance standards for 
site-specific determinations of best 
technology available. The performance 
standards in paragraphs (b)(1) through 
(3) of this section must also be used for 
determining eligibility for site-specific 
determinations of best technology 
available for minimizing adverse 
environmental impact and establishing 
site specific requirements that achieve 
an efficacy as close as practicable to the 
applicable performance standards 
without resulting in costs that are 
significantly greater than those 
considered by the Administrator for a 
facility like yours in establishing the 
performance standards or costs that are 
significantly greater than the benefits at 
your facility, pursuant to § 125.94(a)(5). 

(c) Requirements for restoration 
measures. With the approval of the 
Director, you may implement and 
adaptively manage restoration measures 
that produce and result in increases of 
fish and shellfish in your facility’s 
watershed in place of or as a 
supplement to installing design and 
control technologies and/or adopting 
operational measures that reduce 
impingement mortality and 
entrainment. You must demonstrate to 
the Director that: 

(1) You have evaluated the use of 
design and construction technologies 
and operational measures for your 
facility and determined that the use of 
restoration measures is appropriate 
because meeting the applicable 
performance standards or site-specific 
requirements through the use of design 
and construction technologies and/or 
operational measures alone is less 
feasible, less cost-effective, or less 
environmentally desirable than meeting 
the standards or requirements in whole 

or in part through the use of restoration 
measures; and 

(2) The restoration measures you will 
implement, alone or in combination 
with design and construction 
technologies and/or operational 
measures, will produce ecological 
benefits (fish and shellfish), including 
maintenance or protection of 
community structure and function in 
your facility’s waterbody or watershed, 
at a level that is substantially similar to 
the level you would achieve by meeting 
the applicable performance standards 
under paragraph (b) of this section, or 
that satisfies alternative site-specific 
requirements established pursuant to 
paragraph (a)(5) of this section. 

(d)(1) Compliance using a technology 
installation and operation plan or 
restoration plan. If you choose one of 
the compliance alternatives in 
paragraphs (a)(2), (3), (4), or (5) of this 
section, you may request that 
compliance with the requirements of 
§ 125.94(b) during the first permit 
containing requirements consistent with 
this subpart be determined based on 
whether you have complied with the 
construction, operational, maintenance, 
monitoring, and adaptive management 
requirements of a Technology 
Installation and Operation Plan 
developed in accordance with 
§ 125.95(b)(4)(ii) (for any design and 
construction technologies and/or 
operational measures) and/or a 
Restoration Plan developed in 
accordance with § 125.95(b)(5) (for any 
restoration measures). The Technology 
Installation and Operation Plan must be 
designed to meet applicable 
performance standards in paragraph (b) 
of this section or alternative site-specific 
requirements developed pursuant to 
paragraph (a)(5) of this section. The 
Restoration Plan must be designed to 
achieve compliance with the applicable 
requirements in paragraph (c) of this 
section.

(2) During subsequent permit terms, if 
you selected and installed design and 
construction technologies and/or 
operational measures and have been in 
compliance with the construction, 
operational, maintenance, monitoring, 
and adaptive management requirements 
of your Technology Installation and 
Operation Plan during the preceding 
permit term, you may request that 
compliance with the requirements of 
§ 125.94 during the following permit 
term be determined based on whether 
you remain in compliance with your 
Technology Installation and Operation 
Plan, revised in accordance with your 
adaptive management plan in 
§ 125.95(b)(4)(ii)(C) if applicable 
performance standards are not being
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met. Each request and approval of a 
Technology Installation and Operation 
Plan shall be limited to one permit term. 

(3) During subsequent permit terms, if 
you selected and installed restoration 
measures and have been in compliance 
with the construction, operational, 
maintenance, monitoring, and adaptive 
management requirements in your 
Restoration Plan during the preceding 
permit term, you may request that 
compliance with the requirements of 
this section during the following permit 
term be determined based on whether 
you remain in compliance with your 
Restoration Plan, revised in accordance 
with your adaptive management plan in 
§ 125.95(b)(5)(v) if applicable 
performance standards are not being 
met. Each request and approval of a 
Restoration Plan shall be limited to one 
permit term. 

(e) More stringent standards. The 
Director may establish more stringent 
requirements as best technology 
available for minimizing adverse 
environmental impact if the Director 
determines that your compliance with 
the applicable requirements of this 
section would not meet the 
requirements of applicable State and 
Tribal law, or other Federal law. 

(f) Nuclear facilities. If you 
demonstrate to the Director based on 
consultation with the Nuclear 
Regulatory Commission that compliance 
with this subpart would result in a 
conflict with a safety requirement 
established by the Commission, the 
Director must make a site-specific 
determination of best technology 
available for minimizing adverse 
environmental impact that would not 
result in a conflict with the Nuclear 
Regulatory Commission’s safety 
requirement.

§ 125.95 As an owner or operator of a 
Phase II existing facility, what must I collect 
and submit when I apply for my reissued 
NPDES permit? 

(a)(1) You must submit to the Director 
the Proposal for Information Collection 
required in paragraph (b)(1) of this 
section prior to the start of information 
collection activities; 

(2) You must submit to the Director 
the information required in 40 CFR 
122.21(r)(2), (r)(3) and (r)(5) and any 
applicable portions of the 
Comprehensive Demonstration Study 
(Study), except for the Proposal for 
Information Collection required by 
paragraph (b)(1) of this section; and 

(i) You must submit your NPDES 
permit application in accordance with 
the time frames specified in 40 CFR 
122.21(d)(2). 

(ii) If your existing permit expires 
before [Insert date 4 years after date of 
publication in the FR], you may request 
that the Director establish a schedule for 
you to submit the information required 
by this section as expeditiously as 
practicable, but not later than [Insert 
date 3 years and 180 days after date of 
publication in the FR]. Between the time 
your existing permit expires and the 
time an NPDES permit containing 
requirements consistent with this 
subpart is issued to your facility, the 
best technology available to minimize 
adverse environmental impact will 
continue to be determined based on the 
Director’s best professional judgment. 

(3) In subsequent permit terms, the 
Director may approve a request to 
reduce the information required to be 
submitted in your permit application on 
the cooling water intake structure(s) and 
the source waterbody, if conditions at 
your facility and in the waterbody 
remain substantially unchanged since 
your previous application. You must 
submit your request for reduced cooling 
water intake structure and waterbody 
application information to the Director 
at least one year prior to the expiration 
of the permit. Your request must 
identify each required information item 
in § 122.21(r) and this section that you 
determine has not substantially changed 
since the previous permit application 
and the basis for your determination. 

(b) Comprehensive Demonstration 
Study. The purpose of the 
Comprehensive Demonstration Study 
(The Study) is to characterize 
impingement mortality and 
entrainment, to describe the operation 
of your cooling water intake structures, 
and to confirm that the technologies, 
operational measures, and/or restoration 
measures you have selected and 
installed, or will install, at your facility 
meet the applicable requirements of 
§ 125.94. All facilities except those that 
have met the applicable requirements in 
accordance with §§ 125.94(a)(1)(i), 
125.94(a)(1)(ii), and 125.94(a)(4) must 
submit all applicable portions of the 
Comprehensive Demonstration Study to 
the Director in accordance with 
paragraph (a) of this section. Facilities 
that meet the requirements in 
§ 125.94(a)(1)(i) by reducing their flow 
commensurate with a closed-cycle, 
recirculating system are not required to 
submit a Comprehensive Demonstration 
Study. Facilities that meet the 
requirements in § 125.94(a)(1)(ii) by 
reducing their design intake velocity to 
0.5 ft/sec or less are required to submit 
a Study only for the entrainment 
requirements, if applicable. Facilities 
that meet the requirements in 
§ 125.94(a)(4) and have installed and 

properly operate and maintain an 
approved design and construction 
technology (in accordance with 
§ 125.99) are required to submit only the 
Technology Installation and Operation 
Plan in paragraph (b)(4) of this section 
and the Verification Monitoring Plan in 
paragraph (b)(7) of this section. 
Facilities that are required to meet only 
impingement mortality performance 
standards in § 125.94(b)(1) are required 
to submit only a Study for the 
impingement mortality reduction 
requirements. The Comprehensive 
Demonstration Study must include: 

(1) Proposal For Information 
Collection. You must submit to the 
Director for review and comment a 
description of the information you will 
use to support your Study. The Proposal 
for Information must be submitted prior 
to the start of information collection 
activities, but you may initiate such 
activities prior to receiving comment 
from the Director. The proposal must 
include: 

(i) A description of the proposed and/
or implemented technologies, 
operational measures, and/or restoration 
measures to be evaluated in the Study; 

(ii) A list and description of any 
historical studies characterizing 
impingement mortality and entrainment 
and/or the physical and biological 
conditions in the vicinity of the cooling 
water intake structures and their 
relevance to this proposed Study. If you 
propose to use existing data, you must 
demonstrate the extent to which the 
data are representative of current 
conditions and that the data were 
collected using appropriate quality 
assurance/quality control procedures;

(iii) A summary of any past or 
ongoing consultations with appropriate 
Federal, State, and Tribal fish and 
wildlife agencies that are relevant to this 
Study and a copy of written comments 
received as a result of such 
consultations; and 

(iv) A sampling plan for any new field 
studies you propose to conduct in order 
to ensure that you have sufficient data 
to develop a scientifically valid estimate 
of impingement mortality and 
entrainment at your site. The sampling 
plan must document all methods and 
quality assurance/quality control 
procedures for sampling and data 
analysis. The sampling and data 
analysis methods you propose must be 
appropriate for a quantitative survey 
and include consideration of the 
methods used in other studies 
performed in the source waterbody. The 
sampling plan must include a 
description of the study area (including 
the area of influence of the cooling 
water intake structure(s)), and provide a
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taxonomic identification of the sampled 
or evaluated biological assemblages 
(including all life stages of fish and 
shellfish). 

(2) Source waterbody flow 
information. You must submit to the 
Director the following source waterbody 
flow information: 

(i) If your cooling water intake 
structure is located in a freshwater river 
or stream, you must provide the annual 
mean flow of the waterbody and any 
supporting documentation and 
engineering calculations to support your 
analysis of whether your design intake 
flow is greater than five percent of the 
mean annual flow of the river or stream 
for purposes of determining applicable 
performance standards under paragraph 
(b) of this section. Representative 
historical data (from a period of time up 
to 10 years, if available) must be used; 
and 

(ii) If your cooling water intake 
structure is located in a lake (other than 
one of the Great Lakes) or a reservoir 
and you propose to increase its design 
intake flow, you must provide a 
description of the thermal stratification 
in the waterbody, and any supporting 
documentation and engineering 
calculations to show that the total 
design intake flow after the increase will 
not disrupt the natural thermal 
stratification and turnover pattern in a 
way that adversely impacts fisheries, 
including the results of any 
consultations with Federal, State, or 
Tribal fish and wildlife management 
agencies. 

(3) Impingement Mortality and/or 
Entrainment Characterization Study. 
You must submit to the Director an 
Impingement Mortality and/or 
Entrainment Characterization Study 
whose purpose is to provide 
information to support the development 
of a calculation baseline for evaluating 
impingement mortality and entrainment 
and to characterize current 
impingement mortality and 
entrainment. The Impingement 
Mortality and/or Entrainment 
Characterization Study must include the 
following, in sufficient detail to support 
development of the other elements of 
the Comprehensive Demonstration 
Study: 

(i) Taxonomic identifications of all 
life stages of fish, shellfish, and any 
species protected under Federal, State, 
or Tribal Law (including threatened or 
endangered species) that are in the 
vicinity of the cooling water intake 
structure(s) and are susceptible to 
impingement and entrainment; 

(ii) A characterization of all life stages 
of fish, shellfish, and any species 
protected under Federal, State, or Tribal 

Law (including threatened or 
endangered species) identified pursuant 
to paragraph (b)(3)(i) of this section, 
including a description of the 
abundance and temporal and spatial 
characteristics in the vicinity of the 
cooling water intake structure(s), based 
on sufficient data to characterize 
annual, seasonal, and diel variations in 
impingement mortality and entrainment 
(e.g., related to climate and weather 
differences, spawning, feeding and 
water column migration). These may 
include historical data that are 
representative of the current operation 
of your facility and of biological 
conditions at the site; 

(iii) Documentation of the current 
impingement mortality and entrainment 
of all life stages of fish, shellfish, and 
any species protected under Federal, 
State, or Tribal Law (including 
threatened or endangered species) 
identified pursuant to paragraph (b)(3)(i) 
of this section and an estimate of 
impingement mortality and entrainment 
to be used as the calculation baseline. 
The documentation may include 
historical data that are representative of 
the current operation of your facility 
and of biological conditions at the site. 
Impingement mortality and entrainment 
samples to support the calculations 
required in paragraphs (b)(4)(i)(C) and 
(b)(5)(iii) of this section must be 
collected during periods of 
representative operational flows for the 
cooling water intake structure and the 
flows associated with the samples must 
be documented; 

(4) Technology and compliance 
assessment information—(i) Design and 
Construction Technology Plan. If you 
choose to use design and construction 
technologies and/or operational 
measures, in whole or in part to meet 
the requirements of § 125.94(a)(2) or (3), 
you must submit a Design and 
Construction Technology Plan to the 
Director for review and approval. In the 
plan, you must provide the capacity 
utilization rate for your facility (or for 
individual intake structures where 
applicable, in accordance with § 125.93) 
and provide supporting data (including 
the average annual net generation of the 
facility (in MWh) measured over a five 
year period (if available) of 
representative operating conditions and 
the total net capacity of the facility (in 
MW)) and underlying calculations. The 
plan must explain the technologies and/
or operational measures you have in 
place and/or have selected to meet the 
requirements in § 125.94. (Examples of 
potentially appropriate technologies 
may include, but are not limited to, 
wedgewire screens, fine mesh screens, 
fish handling and return systems, 

barrier nets, aquatic filter barrier 
systems, vertical and/or lateral 
relocation of the cooling water intake 
structure, and enlargement of the 
cooling water intake structure opening 
to reduce velocity. Examples of 
potentially appropriate operational 
measures may include, but are not 
limited to, seasonal shutdowns, 
reductions in flow, and continuous or 
more frequent rotation of traveling 
screens.) The plan must contain the 
following information: 

(A) A narrative description of the 
design and operation of all design and 
construction technologies and/or 
operational measures (existing and 
proposed), including fish handling and 
return systems, that you have in place 
or will use to meet the requirements to 
reduce impingement mortality of those 
species expected to be most susceptible 
to impingement, and information that 
demonstrates the efficacy of the 
technologies and/or operational 
measures for those species; 

(B) A narrative description of the 
design and operation of all design and 
construction technologies and/or 
operational measures (existing and 
proposed) that you have in place or will 
use to meet the requirements to reduce 
entrainment of those species expected to 
be the most susceptible to entrainment, 
if applicable, and information that 
demonstrates the efficacy of the 
technologies and/or operational 
measures for those species;

(C) Calculations of the reduction in 
impingement mortality and entrainment 
of all life stages of fish and shellfish that 
would be achieved by the technologies 
and/or operational measures you have 
selected based on the Impingement 
Mortality and/or Entrainment 
Characterization Study in paragraph 
(b)(3) of this section. In determining 
compliance with any requirements to 
reduce impingement mortality or 
entrainment, you must assess the total 
reduction in impingement mortality and 
entrainment against the calculation 
baseline determined in accordance with 
paragraph (b)(3) of this section. 
Reductions in impingement mortality 
and entrainment from this calculation 
baseline as a result of any design and 
construction technologies and/or 
operational measures already 
implemented at your facility should be 
added to the reductions expected to be 
achieved by any additional design and/
or construction technologies and 
operational measures that will be 
implemented, and any increases in fish 
and shellfish within the waterbody 
attributable to your restoration 
measures. Facilities that recirculate a 
portion of their flow, but do not reduce
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flow sufficiently to satisfy the 
compliance option in § 125.94(a)(1)(i) 
may take into account the reduction in 
impingement mortality and entrainment 
associated with the reduction in flow 
when determining the net reduction 
associated with existing design and 
construction technologies and/or 
operational measures. This estimate 
must include a site-specific evaluation 
of the suitability of the technologies 
and/or operational measures based on 
the species that are found at the site, 
and may be determined based on 
representative studies (i.e., studies that 
have been conducted at a similar 
facility’s cooling water intake structures 
located in the same waterbody type with 
similar biological characteristics) and/or 
site-specific technology prototype or 
pilot studies; and 

(D) Design and engineering 
calculations, drawings, and estimates 
prepared by a qualified professional to 
support the descriptions required by 
paragraphs (b)(4)(i)(A) and (B) of this 
section. 

(ii) Technology Installation and 
Operation Plan. If you choose the 
compliance alternative in § 125.94(a)(2), 
(3), (4), or (5) and use design and 
construction technologies and/or 
operational measures in whole or in part 
to comply with the applicable 
requirements of § 125.94, you must 
submit the following information with 
your application for review and 
approval by the Director: 

(A) A schedule for the installation and 
maintenance of any new design and 
construction technologies. Any 
downtime of generating units to 
accommodate installation and/or 
maintenance of these technologies 
should be scheduled to coincide with 
otherwise necessary downtime (e.g., for 
repair, overhaul, or routine maintenance 
of the generating units) to the extent 
practicable. Where additional downtime 
is required, you may coordinate 
scheduling of this downtime with the 
North American Electric Reliability 
Council and/or other generators in your 
area to ensure that impacts to reliability 
and supply are minimized; 

(B) List of operational and other 
parameters to be monitored, and the 
location and frequency that you will 
monitor them; 

(C) List of activities you will 
undertake to ensure to the degree 
practicable the efficacy of installed 
design and construction technologies 
and operational measures, and your 
schedule for implementing them; 

(D) A schedule and methodology for 
assessing the efficacy of any installed 
design and construction technologies 
and operational measures in meeting 

applicable performance standards or 
site-specific requirements, including an 
adaptive management plan for revising 
design and construction technologies, 
operational measures, operation and 
maintenance requirements, and/or 
monitoring requirements if your 
assessment indicates that applicable 
performance standards or site-specific 
requirements are not being met; and 

(E) If you choose the compliance 
alternative in § 125.94(a)(4), 
documentation that the appropriate site 
conditions in § 125.99(a) or (b) exist at 
your facility. 

(5) Restoration Plan. If you propose to 
use restoration measures, in whole or in 
part, to meet the applicable 
requirements in § 125.94, you must 
submit the following information with 
your application for review and 
approval by the Director. You must 
address species of concern identified in 
consultation with Federal, State, and 
Tribal fish and wildlife management 
agencies with responsibility for fisheries 
and wildlife potentially affected by your 
cooling water intake structure(s). 

(i) A demonstration to the Director 
that you have evaluated the use of 
design and construction technologies 
and/or operational measures for your 
facility and an explanation of how you 
determined that restoration would be 
more feasible, cost-effective, or 
environmentally desirable; 

(ii) A narrative description of the 
design and operation of all restoration 
measures (existing and proposed) that 
you have in place or will use to produce 
fish and shellfish;

(iii) Quantification of the ecological 
benefits of the proposed restoration 
measures. You must use information 
from the Impingement Mortality and/or 
Entrainment Characterization Study 
required in paragraph (b)(3) of this 
section, and any other available and 
appropriate information, to estimate the 
reduction in fish and shellfish 
impingement mortality and/or 
entrainment that would be necessary for 
your facility to comply with 
§ 125.94(c)(2). You must then calculate 
the production of fish and shellfish that 
you will achieve with the restoration 
measures you will or have already 
installed. You must include a 
discussion of the nature and magnitude 
of uncertainty associated with the 
performance of these restoration 
measures. You must also include a 
discussion of the time frame within 
which these ecological benefits are 
expected to accrue; 

(iv) Design calculations, drawings, 
and estimates to document that your 
proposed restoration measures in 
combination with design and 

construction technologies and/or 
operational measures, or alone, will 
meet the requirements of § 125.94(c)(2). 
If the restoration measures address the 
same fish and shellfish species 
identified in the Impingement Mortality 
and/or Entrainment Characterization 
Study (in-kind restoration), you must 
demonstrate that the restoration 
measures will produce a level of these 
fish and shellfish substantially similar 
to that which would result from meeting 
applicable performance standards in 
§ 125.94(b), or that they will satisfy site-
specific requirements established 
pursuant to § 125.94(a)(5). If the 
restoration measures address fish and 
shellfish species different from those 
identified in the Impingement Mortality 
and/or Entrainment Characterization 
Study (out-of-kind restoration), you 
must demonstrate that the restoration 
measures produce ecological benefits 
substantially similar to or greater than 
those that would be realized through in-
kind restoration. Such a demonstration 
should be based on a watershed 
approach to restoration planning and 
consider applicable multi-agency 
watershed restoration plans, site-
specific peer-reviewed ecological 
studies, and/or consultation with 
appropriate Federal, State, and Tribal 
fish and wildlife management agencies. 

(v) A plan utilizing an adaptive 
management method for implementing, 
maintaining, and demonstrating the 
efficacy of the restoration measures you 
have selected and for determining the 
extent to which the restoration 
measures, or the restoration measures in 
combination with design and 
construction technologies and 
operational measures, have met the 
applicable requirements of 
§ 125.94(c)(2). The plan must include: 

(A) A monitoring plan that includes a 
list of the restoration parameters that 
will be monitored, the frequency at 
which you will monitor them, and 
success criteria for each parameter; 

(B) A list of activities you will 
undertake to ensure the efficacy of the 
restoration measures, a description of 
the linkages between these activities 
and the items in paragraph (b)(5)(v)(A) 
of this section, and an implementation 
schedule; and 

(C) A process for revising the 
Restoration Plan as new information, 
including monitoring data, becomes 
available, if the applicable requirements 
under § 125.94(c)(2) are not being met. 

(vi) A summary of any past or ongoing 
consultation with appropriate Federal, 
State, and Tribal fish and wildlife 
management agencies on your use of 
restoration measures including a copy of
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any written comments received as a 
result of such consultations; 

(vii) If requested by the Director, a 
peer review of the items you submit for 
the Restoration Plan. You must choose 
the peer reviewers in consultation with 
the Director who may consult with EPA 
and Federal, State, and Tribal fish and 
wildlife management agencies with 
responsibility for fish and wildlife 
potentially affected by your cooling 
water intake structure(s). Peer reviewers 
must have appropriate qualifications 
(e.g., in the fields of geology, 
engineering, and/or biology, etc.) 
depending upon the materials to be 
reviewed; and 

(viii) A description of the information 
to be included in a bi-annual status 
report to the Director. 

(6) Information to support site-
specific determination of best 
technology available for minimizing 
adverse environmental impact. If you 
have requested a site-specific 
determination of best technology 
available for minimizing adverse 
environmental impact pursuant to 
§ 125.94(a)(5)(i) because of costs 
significantly greater than those 
considered by the Administrator for a 
facility like yours in establishing the 
applicable performance standards of 
§ 125.94(b), you are required to provide 
to the Director the information specified 
in paragraphs (b)(6)(i) and (b)(6)(iii) of 
this section. If you have requested a site-
specific determination of best 
technology available for minimizing 
adverse environmental impact pursuant 
to § 125.94(a)(5)(ii) because of costs 
significantly greater than the benefits of 
meeting the applicable performance 
standards of § 125.94(b) at your facility, 
you must provide the information 
specified in paragraphs (b)(6)(i), 
(b)(6)(ii), and (b)(6)(iii) of this section: 

(i) Comprehensive Cost Evaluation 
Study. You must perform and submit 
the results of a Comprehensive Cost 
Evaluation Study, that includes:

(A) Engineering cost estimates in 
sufficient detail to document the costs 
of implementing design and 
construction technologies, operational 
measures, and/or restoration measures 
at your facility that would be needed to 
meet the applicable performance 
standards of § 125.94(b); 

(B) A demonstration that the costs 
documented in paragraph (b)(6)(i)(A) of 
this section significantly exceed either 
those considered by the Administrator 
for a facility like yours in establishing 
the applicable performance standards or 
the benefits of meeting the applicable 
performance standards at your facility; 
and 

(C) Engineering cost estimates in 
sufficient detail to document the costs 
of implementing the design and 
construction technologies, operational 
measures, and/or restoration measures 
in your Site-Specific Technology Plan 
developed in accordance with 
paragraph (b)(6)(iii) of this section. 

(ii) Benefits Valuation Study. If you 
are seeking a site-specific determination 
of best technology available for 
minimizing adverse environmental 
impact because of costs significantly 
greater than the benefits of meeting the 
applicable performance standards of 
§ 125.94(b) at your facility, you must use 
a comprehensive methodology to fully 
value the impacts of impingement 
mortality and entrainment at your site 
and the benefits achievable by meeting 
the applicable performance standards. 
In addition to the valuation estimates, 
the benefit study must include the 
following: 

(A) A description of the 
methodology(ies) used to value 
commercial, recreational, and ecological 
benefits (including any non-use 
benefits, if applicable); 

(B) Documentation of the basis for any 
assumptions and quantitative estimates. 
If you plan to use an entrainment 
survival rate other than zero, you must 
submit a determination of entrainment 
survival at your facility based on a study 
approved by the Director; 

(C) An analysis of the effects of 
significant sources of uncertainty on the 
results of the study; and 

(D) If requested by the Director, a peer 
review of the items you submit in the 
Benefits Valuation Study. You must 
choose the peer reviewers in 
consultation with the Director who may 
consult with EPA and Federal, State, 
and Tribal fish and wildlife 
management agencies with 
responsibility for fish and wildlife 
potentially affected by your cooling 
water intake structure. Peer reviewers 
must have appropriate qualifications 
depending upon the materials to be 
reviewed. 

(E) A narrative description of any 
non-monetized benefits that would be 
realized at your site if you were to meet 
the applicable performance standards 
and a qualitative assessment of their 
magnitude and significance. 

(iii) Site-Specific Technology Plan. 
Based on the results of the 
Comprehensive Cost Evaluation Study 
required by paragraph (b)(6)(i) of this 
section, and the Benefits Valuation 
Study required by paragraph (b)(6)(ii) of 
this section, if applicable, you must 
submit a Site-Specific Technology Plan 
to the Director for review and approval. 

The plan must contain the following 
information: 

(A) A narrative description of the 
design and operation of all existing and 
proposed design and construction 
technologies, operational measures, 
and/or restoration measures that you 
have selected in accordance with 
§ 125.94(a)(5); 

(B) An engineering estimate of the 
efficacy of the proposed and/or 
implemented design and construction 
technologies or operational measures, 
and/or restoration measures. This 
estimate must include a site-specific 
evaluation of the suitability of the 
technologies or operational measures for 
reducing impingement mortality and/or 
entrainment (as applicable) of all life 
stages of fish and shellfish based on 
representative studies (e.g., studies that 
have been conducted at cooling water 
intake structures located in the same 
waterbody type with similar biological 
characteristics) and, if applicable, site-
specific technology prototype or pilot 
studies. If restoration measures will be 
used, you must provide a Restoration 
Plan that includes the elements 
described in paragraph (b)(5) of this 
section. 

(C) A demonstration that the proposed 
and/or implemented design and 
construction technologies, operational 
measures, and/or restoration measures 
achieve an efficacy that is as close as 
practicable to the applicable 
performance standards of § 125.94(b) 
without resulting in costs significantly 
greater than either the costs considered 
by the Administrator for a facility like 
yours in establishing the applicable 
performance standards, or as 
appropriate, the benefits of complying 
with the applicable performance 
standards at your facility; 

(D) Design and engineering 
calculations, drawings, and estimates 
prepared by a qualified professional to 
support the elements of the Plan.

(7) Verification Monitoring Plan. If 
you comply using compliance 
alternatives in § 125.94(a)(2), (3), (4), or 
(5) using design and construction 
technologies and/or operational 
measures, you must submit a plan to 
conduct, at a minimum, two years of 
monitoring to verify the full-scale 
performance of the proposed or already 
implemented technologies and/or 
operational measures. The verification 
study must begin once the design and 
construction technologies and/or 
operational measures are installed and 
continue for a period of time that is 
sufficient to demonstrate to the Director 
whether the facility is meeting the 
applicable performance standards in 
§ 125.94(b) or site-specific requirements
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developed pursuant to § 125.94(a)(5). 
The plan must provide the following: 

(i) Description of the frequency and 
duration of monitoring, the parameters 
to be monitored, and the basis for 
determining the parameters and the 
frequency and duration for monitoring. 
The parameters selected and duration 
and frequency of monitoring must be 
consistent with any methodology for 
assessing success in meeting applicable 
performance standards in your 
Technology Installation and Operation 
Plan as required by paragraph (b)(4)(ii) 
of this section. 

(ii) A proposal on how naturally 
moribund fish and shellfish that enter 
the cooling water intake structure would 
be identified and taken into account in 
assessing success in meeting the 
performance standards in § 125.94(b). 

(iii)A description of the information 
to be included in a bi-annual status 
report to the Director.

§ 125.96 As an owner or operator of a 
Phase II existing facility, what monitoring 
must I perform? 

As an owner or operator of a Phase II 
existing facility, you must perform 
monitoring, as applicable, in accordance 
with the Technology Installation and 
Operation Plan required by 
§ 125.95(b)(4)(ii), the Restoration Plan 
required by § 125.95(b)(5), the 
Verification Monitoring Plan required 
by § 125.95(b)(7), and any additional 
monitoring specified by the Director to 
demonstrate compliance with the 
applicable requirements of § 125.94.

§ 125.97 As an owner or operator of a 
Phase II existing facility, what records must 
I keep and what information must I report? 

As an owner or operator of a Phase II 
existing facility you are required to keep 
records and report information and data 
to the Director as follows: 

(a) You must keep records of all the 
data used to complete the permit 
application and show compliance with 
the requirements of § 125.94, any 
supplemental information developed 
under § 125.95, and any compliance 
monitoring data submitted under 
§ 125.96, for a period of at least three (3) 
years from date of permit issuance. The 
Director may require that these records 
be kept for a longer period. 

(b) You must submit a status report to 
the Director for review every two years 
that includes appropriate monitoring 
data and other information as specified 
by the Director in accordance with 
§ 125.98(b)(5).

§ 125.98 As the Director, what must I do to 
comply with the requirements of this 
subpart? 

(a) Permit application. As the 
Director, you must review materials 
submitted by the applicant under 40 
CFR 122.21(r) and § 125.95 before each 
permit renewal or reissuance. 

(1) You must review and comment on 
the Proposal for Information Collection 
submitted by the facility in accordance 
with § 125.95(a)(1). You are encouraged 
to provide comments expeditiously so 
that the permit applicant can make 
responsive modifications to its 
information gathering activities. If a 
facility submits a request in accordance 
with § 125.95(a)(2)(ii) for an alternate 
schedule for submitting the information 
required in § 125.95, you must approve 
a schedule that is as expeditious as 
practicable, but does not extend beyond 
January 7, 2008. If a facility submits a 
request in accordance with 
§ 125.95(a)(3) to reduce the information 
about their cooling water intake 
structures and the source waterbody 
required to be submitted in their permit 
application (other than with the first 
permit application after September 7, 
2004), you must approve the request 
within 60 days if conditions at the 
facility and in the waterbody remain 
substantially unchanged since the 
previous application. 

(2) After receiving the permit 
application from the owner or operator 
of a Phase II existing facility, you must 
determine which of the requirements 
specified in § 125.94 apply to the 
facility. In addition, you must review 
materials to determine compliance with 
the applicable requirements.

(3) At each permit renewal, you must 
review the application materials and 
monitoring data to determine whether 
new or revised requirements for design 
and construction technologies, 
operational measures, or restoration 
measures should be included in the 
permit to meet the applicable 
performance standards in § 125.94(b) or 
alternative site-specific requirements 
established pursuant to § 125.94(a)(5). 

(b) Permitting requirements. Section 
316(b) requirements are implemented 
for a facility through an NPDES permit. 
As the Director, you must consider the 
information submitted by the Phase II 
existing facility in its permit 
application, and determine the 
appropriate requirements and 
conditions to include in the permit 
based on the compliance alternatives in 
§ 125.94(a). The following requirements 
must be included in each permit: 

(1) Cooling water intake structure 
requirements. The permit conditions 
must include the requirements that 

implement the applicable provisions of 
§ 125.94. You must evaluate the 
performance of the design and 
construction technologies, operational 
measures, and/or restoration measures 
proposed and implemented by the 
facility and require additional or 
different design and construction 
technologies, operational measure, and/
or restoration measures, and/or 
improved operation and maintenance of 
existing technologies and measures, if 
needed to meet the applicable 
performance standards, restoration 
requirements, or alternative site-specific 
requirements. In determining 
compliance with the performance 
standards for facilities proposing to 
increase withdrawals of cooling water 
from a lake (other than a Great Lake) or 
a reservoir in § 125.94(b)(3), you must 
consider anthropogenic factors (those 
not considered ‘‘natural’’) unrelated to 
the Phase II existing facility’s cooling 
water intake structures that can 
influence the occurrence and location of 
a thermocline. These include source 
water inflows, other water withdrawals, 
managed water uses, wastewater 
discharges, and flow/level management 
practices (e.g., some reservoirs release 
water from deeper bottom layers). As 
the Director, you must coordinate with 
appropriate Federal, State, or Tribal fish 
and wildlife management agencies to 
determine if any disruption of the 
natural thermal stratification resulting 
from the proposed increased withdrawal 
of cooling water does not adversely 
affect the management of fisheries. 
Specifically: 

(i) You must review and approve the 
Design and Construction Technology 
Plan required in § 125.95(b)(4) to 
evaluate the suitability and feasibility of 
the design and construction technology 
and/or operational measures proposed 
to meet the performance standards in 
§ 125.94(b) or site-specific requirements 
developed pursuant to § 125.94(a)(5). 

(ii) If the facility proposes restoration 
measures in accordance with 
§ 125.94(c), you must review and 
approve the Restoration Plan required 
under § 125.95(b)(5) to determine 
whether the proposed measures, alone 
or in combination with design and 
construction technologies and/or 
operational measures, will meet the 
requirements under § 125.94(c). 

(iii) In each reissued permit, you must 
include a condition in the permit 
requiring the facility to reduce 
impingement mortality and entrainment 
(or to increase fish production, if 
applicable) commensurate with the 
efficacy at the facility of the installed 
design and construction technologies,
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operational measures, and/or restoration 
measures. 

(iv) If the facility implements design 
and construction technologies and/or 
operational measures and requests that 
compliance with the requirements in 
§ 125.94 be measured for the first permit 
term (or subsequent permit terms, if 
applicable) employing the Technology 
Installation and Operation Plan in 
accordance with § 125.95(b)(4)(ii), you 
must review the Technology Installation 
and Operation Plan to ensure it meets 
the requirements of § 125.95(b)(4)(ii). If 
the Technology Installation and 
Operation Plan meets the requirements 
of § 125.95(b)(4)(ii), you must approve 
the Technology Installation and 
Operation Plan and require the facility 
to meet the terms of the plan including 
any revision to the plan that may be 
necessary if applicable performance 
standards or alternative site-specific 
requirements are not being met. If the 
facility implements restoration 
measures and requests that compliance 
with the requirements in § 125.94 be 
measured for the first permit term (or 
subsequent permit terms, if applicable) 
employing a Restoration Plan in 
accordance with § 125.95(b)(5), you 
must review the Restoration Plan to 
ensure it meets the requirements of 
§ 125.95(b)(5). If the Restoration Plan 
meets the requirements of § 125.95(b)(5), 
you must approve the plan and require 
the facility to meet the terms of the plan 
including any revision to the plan that 
may be necessary if applicable 
performance standards or site-specific 
requirements are not being met. In 
determining whether to approve a 
Technology Installation and Operation 
Plan or Restoration Plan, you must 
evaluate whether the design and 
construction technologies, operational 
measures, and/or restoration measures 
the facility has installed, or proposes to 
install, can reasonably be expected to 
meet the applicable performance 
standards in § 125.94(b), restoration 
requirements in § 125.94(c)(2), and/or 
alternative site-specific requirements 
established pursuant to § 125.94(a)(5), 
and whether the Technology Installation 
and Operation Plan and/or Restoration 
Plan complies with the applicable 
requirements of § 125.95(b). In 
reviewing the Technology Installation 
and Operation Plan, you must approve 
any reasonable scheduling provisions 
that are designed to ensure that impacts 
to energy reliability and supply are 
minimized, in accordance with 
§ 125.95(b)(4)(ii)(A). If the facility does 
not request that compliance with the 
requirements in § 125.94 be measured 
employing a Technology Installation 

and Operation Plan and/or Restoration 
Plan, or the facility has not been in 
compliance with the terms of its current 
Technology Installation and Operation 
Plan and/or Restoration Plan during the 
preceding permit term, you must require 
the facility to comply with the 
applicable performance standards in 
§ 125.94(b), restoration requirement in 
§ 125.94(c)(2), and/or alternative site-
specific requirements developed 
pursuant to § 125.94(a)(5). In 
considering a permit application, you 
must review the performance of the 
design and construction technologies, 
operational measures, and/or restoration 
measures implemented and require 
additional or different design and 
construction technologies, operational 
measures, and/or restoration measures, 
and/or improved operation and 
maintenance of existing technologies 
and measures, if needed to meet the 
applicable performance standards, 
restoration requirements, and/or 
alternative site-specific requirements. 

(v) You must review and approve the 
proposed Verification Monitoring Plan 
submitted under § 125.95(b)(7) (for 
design and construction technologies) 
and/or monitoring provisions of the 
Restoration Plan submitted under 
§ 125.95(b)(5)(v) and require that the 
monitoring continue for a sufficient 
period of time to demonstrate whether 
the design and construction technology, 
operational measures, and/or restoration 
measures meet the applicable 
performance standards in § 125.94(b), 
restoration requirements in 125.94(c)(2) 
and/or site-specific requirements 
established pursuant to § 125.94(a)(5).

(vi) If a facility requests requirements 
based on a site-specific determination of 
best technology available for 
minimizing adverse environmental 
impact, you must review the application 
materials submitted under § 125.95(b)(6) 
and any other information you may 
have, including quantitative and 
qualitative benefits, that would be 
relevant to a determination of whether 
alternative requirements are appropriate 
for the facility. If a facility submits a 
study to support entrainment survival at 
the facility, you must review and 
approve the results of that study. If you 
determine that alternative requirements 
are appropriate, you must make a site-
specific determination of best 
technology available for minimizing 
adverse environmental impact in 
accordance with § 125.94(a)(5). You, as 
the Director, may request revisions to 
the information submitted by the facility 
in accordance with § 125.95(b)(6) if it 
does not provide an adequate basis for 
you to make this determination. Any 
alternative site-specific requirements 

established based on new and/or 
existing design and construction 
technologies, operational measures, 
and/or restoration measures, must 
achieve an efficacy that is, in your 
judgement, as close as practicable to the 
applicable performance standards of 
§ 125.94(b) without resulting in costs 
that are significantly greater than the 
costs considered by the Administrator 
for a like facility in establishing the 
applicable performance standards in 
§ 125.94(b), determined in accordance 
with § 125.94(a)(5)(i)(A) through (F), or 
the benefits of complying with the 
applicable performance standards at the 
facility; and 

(vii) You must review the proposed 
methods for assessing success in 
meeting applicable performance 
standards and/or restoration 
requirements submitted by the facility 
under § 125.95(b)(4)(ii)(D) and/or 
(b)(5)(v)(A), evaluate those and other 
available methods, and specify how 
assessment of success in meeting the 
performance standards and/or 
restoration requirements must be 
determined including the averaging 
period for determining the percent 
reduction in impingement mortality and 
entrainment and/or the production of 
fish and shellfish. Compliance for 
facilities who request that compliance 
be measured employing a Technology 
Installation and Operation Plan and/or 
Restoration Plan must be determined in 
accordance with § 125.98(b)(1)(iv). 

(2) Monitoring conditions. You must 
require the facility to perform 
monitoring in accordance with the 
Technology Installation and Operation 
Plan in § 125.95(b)(4)(ii), the Restoration 
Plan required by § 125.95(b)(5), if 
applicable, and the Verification 
Monitoring Plan required by 
§ 125.95(b)(7). In determining any 
additional applicable monitoring 
requirements in accordance with 
§ 125.96, you must consider the 
monitoring facility’s Verification 
Monitoring, Technology Installation and 
Operation, and/or Restoration Plans, as 
appropriate. You may modify the 
monitoring program based on changes 
in physical or biological conditions in 
the vicinity of the cooling water intake 
structure. 

(3) Recordkeeping and reporting. At a 
minimum, the permit must require the 
facility to report and keep records 
specified in § 125.97. 

(4) Design and construction 
technology approval—(i) For a facility 
that chooses to demonstrate that it has 
installed and properly operate and 
maintain a design and construction 
technology approved in accordance 
with § 125.99, the Director must review
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and approve the information submitted 
in the Technology Installation and 
Operation Plan in § 125.95(b)(4)(ii) and 
determine if it meets the criteria in 
§ 125.99. 

(ii) If a person requests approval of a 
technology under § 125.99(b), the 
Director must review and approve the 
information submitted and determine its 
suitability for widespread use at 
facilities with similar site conditions in 
its jurisdiction with minimal study. As 
the Director, you must evaluate the 
adequacy of the technology when 
installed in accordance with the 
required design criteria and site 
conditions to consistently meet the 
performance standards in § 125.94. You, 
as the Director, may only approve a 
technology following public notice and 
consideration of comment regarding 
such approval. 

(5) Bi-annual status report. You must 
specify monitoring data and other 
information to be included in a status 
report every two years. The other 
information may include operation and 
maintenance records, summaries of 
adaptive management activities, or any 
other information that is relevant to 
determining compliance with the terms 
of the facility’s Technology Operation 
and Installation Plan and/or Restoration 
Plan.

§ 125.99 What are approved design and 
construction technologies? 

(a) The following technologies 
constitute approved design and 
construction technologies for purposes 
of § 125.94(a)(4): 

(1) Submerged cylindrical wedge-wire 
screen technology, if you meet the 
following conditions: 

(i) Your cooling water intake structure 
is located in a freshwater river or 
stream;

(ii) Your cooling water intake 
structure is situated such that sufficient 
ambient counter currents exist to 
promote cleaning of the screen face; 

(iii)Your maximum through-screen 
design intake velocity is 0.5 ft/s or less; 

(iv) The slot size is appropriate for the 
size of eggs, larvae, and juveniles of all 
fish and shellfish to be protected at the 
site; and 

(v) Your entire main condenser 
cooling water flow is directed through 
the technology. Small flows totaling less 
than 2 MGD for auxiliary plant cooling 
uses are excluded from this provision. 

(2) A technology that has been 
approved in accordance with the 
process described in paragraph (b) of 
this section. 

(b) You or any other interested person 
may submit a request to the Director 
that a technology be approved in 

accordance with the compliance 
alternative in § 125.94(a)(4) after 
providing the public with notice and an 
opportunity to comment on the request 
for approval of the technology. If the 
Director approves the technology, it may 
be used by all facilities with similar site 
conditions under the Director’s 
jurisdiction. Requests for approval of a 
technology must be submitted to the 
Director and include the following 
information: 

(1) A detailed description of the 
technology; 

(2) A list of design criteria for the 
technology and site characteristics and 
conditions that each facility must have 
in order to ensure that the technology 
can consistently meet the appropriate 
impingement mortality and entrainment 
performance standards in § 125.94(b); 
and 

(3) Information and data sufficient to 
demonstrate that facilities under the 
jurisdiction of the Director can meet the 
applicable impingement mortality and 
entrainment performance standards in 
§ 125.94(b) if the applicable design 
criteria and site characteristics and 
conditions are present at the facility.
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