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SUMMARY: The Federal Energy
Regulatory Commission (Commission)
generally reaffirms its determinations in
Order No. 2004 and grants rehearing
and clarifies certain provisions. Order
No. 2004 requires all natural gas and
public utility Transmission Providers to
comply with Standards of Conduct that
govern the relationship between the
natural gas and public utility
Transmission Providers and all of their
Energy Affiliates.

In this order, the Commission
addresses the requests for rehearing
and/or clarification of Order No. 2004.
The Commission grants rehearing, in
part, denies rehearing, in part, and
provides clarification of Order No. 2004.
This order (1) clarifies the definition of
Energy Affiliate; (2) further codifies the
definition of ““Marketing Affiliate;” (3)
clarifies which Field and Maintenance
employees a Transmission Provider may
share with its Energy Affiliates; (4)
clarifies that a Transmission Provider
may share with its Energy Affiliates
information necessary to maintain the
operations of the transmission system;
(5) codifies the exception that permits a
Transmission Provider to share senior
officers and directors with its Marketing
and Energy Affiliates; (6) codifies the
exception that permits a Transmission
Provider to share the risk management
function with its Marketing and Energy
Affiliates; (7) codifies that a
Transmission Provider may share
information with certain employees it
shares with its Marketing and Energy
Affiliates; and (8) defers the
implementation date to September 1,
2004.

DATES: Effective Date: Revisions in this
order on rehearing will be effective June
1, 2004.

FOR FURTHER INFORMATION CONTACT:
Demetra Anas, Office of Market
Oversight and Investigations, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
(202) 502-8178.
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Order on Rehearing and Clarification

Before Commissioners: Pat Wood, III,
Chairman; Nora Mead Brownell, Joseph T.
Kelliher, and Suedeen G. Kelly.

1. On November 25, 2003, the Federal
Energy Regulatory Commission issued a
Final Rule adopting Standards of
Conduct for Transmission Providers

(Order No. 2004 or Final Rule) 1 which
added Part 358 and revised Parts 37 and
161 of the Commission’s regulations.2
The Commission adopted Standards of
Conduct that apply uniformly to
interstate natural gas pipelines and
public utilities (jointly referred to as
Transmission Providers) that were
subject to the former gas Standards of
Conduct in Part 161 of the
Commission’s regulations or the former
electric Standards of Conduct in Part 37
of the Commission’s regulations.3 Under
Order No. 2004, the Standards of
Conduct govern the relationships
between Transmission Providers and all
of their Marketing and Energy Affiliates.
The Commission affirms here the legal
and policy conclusions on which Order
No. 2004 is based. The goal of the
Standards of Conduct for Transmission
Providers is to prevent undue
discrimination. In this order, the
Commission addresses the requests for
rehearing and/or clarification of Order
No. 2004. As discussed below, the
Commission grants rehearing, in part,
denies rehearing, in part, and provides
clarification of Order No. 2004. This
order (1) clarifies the definition of
Energy Affiliate; (2) further codifies the
definition of ““Marketing Affiliate;” (3)
clarifies which Field and Maintenance
employees a Transmission Provider may
share with its Energy Affiliates; (4)
clarifies that a Transmission Provider
may share with its Energy Affiliates
information necessary to maintain the
operations of the transmission system;
(5) codifies the exception that permits a
Transmission Provider to share senior
officers and directors with its Marketing
and Energy Affiliates; (6) codifies the
exception that permits a Transmission
Provider to share the risk management
function with its Marketing and Energy
Affiliates; (7) codifies that a
Transmission Provider may share
information with certain employees it
shares with its Marketing and Energy
Affiliates; and (8) defers the
implementation date to September 1,
2004.

|. Background

2. Following issuance of Order No.
637,4 the Commission hosted a public

1Standards of Conduct for Transmission
Providers, 68 FR 69134 (Dec. 11, 2003), Il FERC
Stats. & Regs., 1 31,155 (Nov. 25, 2003).

2The Commission also made minor conforming
changes in Parts 250 and 284.

3The gas standards of conduct were codified at
Part 161 of the Commission’s regulations, 18 CFR
part 161 (2003), and the electric standards of
conduct were codified at 18 CFR 37.4 (2003).

4 Regulation of Short-Term Natural Gas
Transportation Services, Order No. 637, Final Rule,
65 FR 10156 (Feb. 25, 2000), FERC Stats. & Regs.,
Regulations Preambles July 1996—-December 2000
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conference on March 15, 2001, to
discuss how the changes in the natural
gas market affect the way in which the
Commission should regulate
transactions between pipelines and their
affiliates, capacity managers and agents.
Industry representatives urged the
Commission to: (1) Apply the standards
of conduct to all affiliates; (2) prohibit
affiliates from holding capacity on
affiliated pipelines; (3) limit an
affiliate’s capacity market share; or (4)
take no action vis-a-vis affiliate
relationships. Several industry
representatives expressed a fear of
retaliation for filing a complaint or
inadequate resources to pursue
complaints that result only prospective
remedies.5 Commenters also expressed
concern that regulated entities can
transfer all the benefits of their
regulated (monopolistic) status to their
unregulated affiliates, which can then
use these benefits to reap unregulated
profits from the public.®

3. On September 27, 2001, the
Commission issued a Notice of
Proposed Rulemaking (NOPR) in this
proceeding.” Following review of the
comments, in April 2002, the
Commission published an “Analysis of
the Major Issues Raised in the
Comments” (Major Issues Analysis). At
the request of commenters, the
Commission also hosted a full-day
technical conference in May 2002 giving
interested persons the opportunity to
discuss issues raised in the NOPR and
the Major Issues Analysis. Panelists,
interested persons and Commission staff
discussed a variety of issues including:
the impact of requiring the independent
functioning between Transmission
Providers and their Energy Affiliates;
whether there were other ways to
prevent discriminatory behavior;
information disclosure issues; and
proposed revisions to regulatory text
and the definition of Energy Affiliate.
About 100 interested persons submitted
additional comments and/or draft
regulatory text. On November 25, 2003,
the Commission issued Order No. 2004,
which became effective on February 9,
2004. Sixty-eight requests for rehearing

931,091 (Feb. 9, 2000), Order No. 637—A, order on
reh’g, 65 FR 35705 (June 5, 2000), FERC Stats. &
Regs., Regulations Preambles July 1996-December
2000 131,099 (May 19, 2000).

5See, e.g., January 5, 2001 comments of Dynegy,
Inc. and National Association of State Utility
Consumer Advocates in PL00—-1-000.

6 See, e.g., January 5, 2001 comments of Dynegy,
Inc. and Amoco Production Company and BP
Energy in PLO0-1-000.

7 Standards of Conduct for Transmission
Providers, 66 FR 50919 (Oct. 5, 2001), IV FERC
Stats. & Regs. 132,555 (Sept. 27, 2001).

and clarification and comments have
been filed.8

I1. Need for the Rule

Final Rule

4. The Final Rule identified a number
of changes in the energy, natural gas,
power and transmission markets that
supported the need for enhancing the
Standards of Conduct, including, but
not limited to, open-access
transmission, unbundling, changing
commodity markets, increased mergers,
convergence of gas and electric
industries, asset management, electronic
commodity trading and an increase in
power marketers or entities with
market-based rate authority. The gas
industry also experienced
consolidations in every sector—
pipelines, producers, marketers and
local distribution companies (LDCs)/
utilities.

5. The Commission noted that a
Transmission Provider could transfer its
market power to its affiliated businesses
because the former standards of conduct
did not cover all affiliate relationships.
Non-marketing affiliates of
Transmission Providers compete against
non-affiliates for transmission services,
in capacity release transactions, in
commodity and futures markets, in
power sales, and in siting new
generation. In addition, in the natural
gas industry, non-marketing affiliates of
interstate natural gas pipelines, such as
asset managers, control large amounts of
capacity on their affiliated pipelines, yet
they were not covered by the former
standards of conduct because they do
not actually hold pipeline capacity.
Non-marketing affiliates can also abuse
preferential access to information about
the Transmission Provider either as
shippers or traders in the transmission
or commodity marketplace.

6. The Standards of Conduct under
former parts 37 and 161 did not address
the sharing of information by
Transmission Providers with Energy
Affiliates. The Final Rule found that the
preferential sharing of information
between Transmission Providers and
Energy Affiliates undermines and
frustrates the efforts of independent
businesses to buy, sell, build, grow and
provide competitive alternatives. The
Commission was concerned, for
example, that an interstate natural gas
pipeline could inform its affiliated asset
manager about a proposed pipeline
expansion or upcoming curtailment

8 Appendix A contains a list of each person that
requested rehearing or clarification of Order No.
2004 or submitted additional comments regarding
Order No. 2004. The abbreviations for the
participants are identified in Appendix A.

before the Transmission Provider
revealed that information to the asset
manager’s competition. The
Commission stated that Transmission
Providers’ unduly preferential behavior
towards their Energy Affiliates violates
the statutory prohibitions against undue
discrimination or preferences in the
provision of interstate transmission
services,® and adopted the regulations
in Final Rule to prevent such violations.

7. Given the need to maintain the
reliability of the electric transmission
and natural gas pipeline systems
throughout the United States, the
Commission noted that the Final Rule
does not obstruct the free flow of
information from any affiliated or non-
affiliated customer to the transmission
system operator. The Final Rule did not
limit the ability of transmission system
operators or pipeline system operators
to work together with each other and
affiliated or non-affiliated customers to
reserve and schedule transmission or
pipeline capacity usage on a non-
discriminatory basis, nor did it limit the
ability of system operators to issue any
and all service-related directives to any
customer, as necessary. And, during
system emergencies, the Final Rule
relaxed limitations on the flow of
transmission information from the
Transmission Provider to its Marketing
or Energy Affiliates to facilitate any
necessary reliability-related
communications.

8. Many petitioners support the Final
Rule and state that it is necessary. For
example, Dominion states that the new
regulations appropriately addressed
changes in the industry and
appropriately balanced the potential
misuse of a Transmission Provider’s
market power against losing efficiencies
of integrated operations. NiSource
called Order No. 2004 a *‘substantial
improvement” over the NOPR. Similarly
APGA, APPA, CAPP, IPAA, IOGA-WV,
NASUCA, NGSA, PGC and
Transmission Dependent Utilities
Systems welcomed the Final Rule and
urged the Commission to refrain from
taking any action that would diminish
this important initiative. They claim
that their silence on rehearing reflects
satisfaction with the direction of Order
No. 2004. NASUCA states that the
reason there have been very few

9 Sections 4 and 5 of the Natural Gas Act (NGA),
15 U.S.C. 717c and 717e (2000), state that no
natural gas company shall make or grant an undue
preference or advantage with respect to any
transportation or sale of natural gas subject to the
Commission’s jurisdiction. Similarly, under
sections 205 and 206 of the Federal Power Act
(FPA), 16 U.S.C. 824d and 824e (2000), no public
utility shall make or grant an undue preference with
respect to any transmission or sale subject to the
Commission’s jurisdiction.
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complaints about anti-competitive
behavior favoring affiliates other than
Marketing Affiliates is because such
behavior would not have violated the
former standards of conduct.

Requests for Rehearing and/or
Clarification and Commission
Conclusions

9. El Paso, INGAA, Questar and
Williams argue on rehearing that the
Final Rule is overbroad and
unsupported by substantial evidence.
INGAA also argues that the industry
changes cited by the Commission have
been pro-competitive and do not justify
the rule. Further, INGAA claims that the
new services described in the Final
Rule, such as capacity release, e-
commerce and asset management are
not new phenomena.

10. The Commission finds that the
Final Rule is needed. The FPA and NGA
require the Commission to prevent
unduly discriminatory transmission
service. For the Commission to meet
that goal, the Standards of Conduct
must guide the relationships between
Transmission Providers and their
affiliates that would use transmission
information to compete unfairly with
non-affiliates. As the identity of
affiliates that engage in such
competition has changed over time, the
Standards of Conduct have had to
change as well. Thus, the former
standards of conduct focused on
preventing the Transmission Provider
from giving its merchant affiliate undue
preferences by restricting the behavior
between the Transmission Provider and
its marketing affiliate or wholesale
merchant function or affiliated power
marketer.10 The 1988 natural gas
Standards of Conduct in Order No.

497 11 reflected market changes in the

10 Many marketing affiliates were originally
created to help interstate natural gas pipelines that
had historically offered bundled sales and
transportation services, move towards
transportation-only services, and sell gas supply
committed under long-term take-or-pay contracts.

11Q0rder No. 497, 53 FR 22139 (June 14, 1988),
FERC Stats. & Regs., Regulations Preambles 1986—
1990 130,820 (June 1, 1988); Order No. 497-A,
order on reh’g, 54 FR 52781 (Dec. 22, 1989), FERC
Stats. & Regs., Regulations Preambles 1986—-1990
930,868 (Dec. 15, 1989); Order No. 497-B, order
extending sunset date, 55 FR 53291 (Dec. 28, 1990),
FERC Stats. & Regs., Regulations Preambles 1986—
1990 130,908 (Dec. 13, 1990); Order No. 497-C,
order extending sunset date, 57 FR 9 (Jan. 2, 1992),
FERC Stats. & Regs., Regulations Preambles 1991—
1996 130,934 (Dec. 20, 1991), reh’g denied, 57 FR
5815 (Feb. 18, 1992), 58 FERC 161,139 (Feb. 10,
1992); Tenneco Gas v. FERC (affirmed in part and
remanded in part), 969 F.2d 1187 (DC Cir. 1992);
Order No. 497-D, order on remand and extending
sunset date, 57 FR 58978 (Dec. 14, 1992), FERC
Stats. & Regs., Regulations Preambles 1991-1996
130,958 (Dec. 4, 1992); Order No. 497-E, order on
reh’g and extending sunset date, 59 FR 243 (Jan. 4,
1994), FERC Stats. & Regs., Regulations Preambles

natural gas industry during the last half
of the 1980s, as the natural gas industry
reacted to natural gas wellhead price
decontrol, long-term contract
reformation, and open-access
transportation. The 1996 electric
Standards of Conduct in Order No.

889 12 were a companion to Order No.
888, which required public utilities to
offer open access transmission service.

11. For example, Transmission
Providers have economic incentives to
unduly prefer agents or asset managers.
Specifically, the introduction of a
natural gas futures market by NYMEX in
1990, and the evolution of the use of
these financial markets to hedge has
prompted customers to use agents or
asset managers to manage price risk.
This allows those affiliates to aggregate,
manage and control significant volumes
of interstate pipeline capacity.

12. In the past, agency arrangements
have been abused. For example, when
Transcontinental Gas Pipeline Company
authorized Williams Energy Marketing
and Trading (WEM&T), its marketing
affiliate, to act as agent for its merchant
functions sales, it also gave WEM&T

1991-1996 130,987 (Dec. 23, 1993); Order No. 497—
F, order denying reh’g and granting clarification, 59
FR 15336 (Apr. 1, 1994), 66 FERC 161,347 (Mar.
24, 1994); and Order No. 497-G, order extending
sunset date, 59 FR 32884 (June 27, 1994), FERC
Stats. & Regs., Regulations Preambles 1991-1996
130,996 (June 17, 1994). See also Standards of
Conduct and Reporting Requirements for
Transportation and Affiliate Transactions, Order
No. 566, 59 FR 32885 (June 27, 1994), FERC Stats.
& Regs., Regulations Preambles 1991-1996 130,997
(June 17, 1994); Order No. 566—A, order on reh’g,
59 FR 52896 (Oct. 20, 1994), 69 FERC 61,044 (Oct.
14, 1994); Order No. 566-B, order on reh’g, 59 FR
65707 (Dec. 21, 1994), 69 FERC 161,334 (Dec. 14,
1994); and Reporting Interstate Natural Gas Pipeline
Marketing Affiliates on the Internet, Order No. 599,
63 FR 43075 (Aug. 12, 1998), FERC Stats. & Regs.,
Regulations Preambles 1996-2000 131,064 (July 30,
1998).

120pen Access Same-Time Information System
(Formerly Real-Time Information Network) and
Standards of Conduct, 61 FR 21737 (May 10, 1996),
FERC Stats. & Regs., Regulations Preambles 1991~
1996 131,035 (Apr. 24, 1996); Order No. 889-A,
order on reh’g, 62 FR 12484 (Mar. 14, 1997), FERC
Stats. & Regs., Regulations Preambles 1996—-2000
131,049 (Mar. 4, 1997); Order No. 889-B, reh’g
denied, 62 FR 64715 (Dec. 9, 1997), FERC Stats. &
Regs., Regulations Preambles 1996-2000 131,253
(Nov. 25, 1997). See also Promoting Wholesale
Competition Through Open Access Non-
Discrimination Transmission Services by Public
Utilities; Recovery of Stranded Costs by Public
Utilities and Transmitting Utilities, Order No. 888,
61 FR 21540 (May 10, 1996), FERC Stats. & Regs.,
Regulations Preambles 1991-1996 131,036 (Apr.
24, 1996) at 31,692; order on reh’g, Order No. 888—
A, 62 FR 12274 (Mar. 14, 1997), FERC Stats. &
Regs., Regulations Preambles 1991-1996 131,048
(Mar. 4, 1997); order on reh’g, Order No. 888-B, 81
FERC 161,248 (1997); order on reh’g, Order No.
888-C, 82 FERC 161,046 (1998), aff’'d in relevant
part sub nom., Transmission Access Policy Study
Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000), cert.
granted, 69 U.S.L.W. 3574 (Nos. 00-568 (in part)
and 00-809), cert. denied (No. 00-800) (U.S. Feb.
26, 2001).

access to its nonaffiliated customers’
contract data, invoice data, and
transportation data. That information
was not made available to non-affiliated
customers.13 Agency agreements were
also a factor in the violations where an
affiliated power marketer was acting as
agent for Cleco Power LLC (Cleco) and
its affiliated electric wholesale
generators (EWGs). Through the agency
agreements, the affiliated power
marketer performed for Cleco and its
affiliated EWGs a variety of services,
including: resource coordination,
commodity trading, retail and wholesale
marketing, monitoring energy
management, transmission scheduling
services, optimizing the use of
transmission paths to decrease
transmission needed from outside the
control area and market test power.
Because the agency agreements
empowered the affiliated power
marketer, it had superior access to
customer and transmission information,
and shared employees with the
Transmission Provider.14

13. The guidance provided by the
Final Rule will compel Transmission
Providers to provide no more
information to affiliated agents and asset
managers than the Transmission
Providers provide to non-affiliates. Such
requirements need to be spelled out in
the Standards of Conduct to give
Transmission Providers a clear
understanding of their obligations to
provide non-discriminatory service, as
required by the NGA and the FPA.

14. The Final Rule also properly takes
into account the convergence of the gas
and electric industries.15 Over the past
decade, newly constructed electric
generation has chosen natural gas as the
fuel of choice. Mergers of electric
utilities with natural gas companies
have created corporate families with
business activities across both
industries.1® Transmission Providers
have economic incentives to favor any
affiliate that is involved in transmission
on their systems, not only those that
directly market natural gas or power.
Indeed, in some regions, notably
California and the Northeast, the
interdependence of natural gas and
wholesale electric markets has raised
concerns about reliability and prices of
converging supply and demand forces

13 Transcontinental Gas Pipe Line Corporation, et
al., 102 FERC 1 61,302 (2003).

14Cleco Corp., 104 FERC 1 61,125 (2003).

15Final Rule at P 8.

16 For example, NiSource, Inc. merged with
Columbia Energy Group, Dominion Resources, Inc.
merged with Consolidated Natural Gas Company,
Duke Energy merged with the Coastal Companies,
and Enron Corporation merged with Portland
General Electric.
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in the two industries.1” As a result, the
Standards of Conduct properly apply to
Energy Affiliates across industries.
INGAA argues that there is no harm to
the market from Transmission
Providers’ interaction with their Energy
Affiliates, particularly with natural gas
producers, gas processors, gatherers and
intrastate pipelines. The Commission
disagrees.

15. For example, under the Final
Rule, producer affiliates are Energy
Affiliates, which reflects their
significant control over pipeline
capacity. Historically, in the late 1980s,
producers and producer affiliates held
very little capacity on natural gas
Transmission Providers. But, as the role
of marketers in the industry has
decreased, producers have increased
significantly the amount of capacity
they hold on interstate natural gas
pipelines. In 1998, only three producers
were among the top 20 marketers.18
However, by the fourth quarter of 2003,
14 of the top 20 marketers were
producers.19 Of the 14 producer/
marketers, nine of them are affiliated
with natural gas Transmission
Providers.

16. Contrary to INGAA’s argument,
the Commission need not wait until
there have been many adjudicated cases
of unduly discriminatory conduct
between producers or asset managers,
on the one hand, and their affiliated
Transmission Providers on the other
hand before the Commission can issue
Standards of Conduct that prevent them
from straying into violations. The
economic incentives for Transmission
Providers to favor their Energy Affiliates
are real.

17. While the Commission’s actions
have encouraged competition,
competition has not eliminated the
economic incentives that encourage a
Transmission Provider to give its
affiliates unduly preferential treatment.
Rather, the evolution of wholesale
energy markets has created new
commercial methods of doing business,
and along with them, new opportunities
for Transmission Provider affiliates to
profit from unduly preferential
information or transmission access.
Given the increased competition, a
Transmission Provider may have more
incentive to give its affiliate preferential
service or preferential access to
information to benefit the corporate

17 See e.g., ““New England Maintains Deliveries
Despite Record Demand, Bitter Cold,”” Natural Gas
Intelligence, January 19, 2004, p. 1.

18 Inside F.E.R.C. Gas Market Report, June 25,
1999, p. 12.

19There are no Marketing Affiliates in the list of
the top 20 marketers for the fourth quarter of 2003.
Gas Daily, March 23, 2004, p. 6.

family. Moreover, those who operate the
transmission infrastructure continue to
face limited competition and in most
parts of the country, continue to hold
significant market power. Now the
Commission is concerned that
Transmission Providers may be giving
Energy Affiliates other than Marketing
Affiliates unduly preferential treatment.

18. Unduly preferential behavior can
and does harm customers. Although
harm to the market is difficult to
quantify,20 the Commission has been
able to quantify harm resulting from
unduly preferential treatment in some
cases. For example, Idaho Power
Company gave its marketing affiliate
unduly preferential access to its
transmission system by treating the
marketing affiliate’s transmission
requests as if the service was needed for
native load. This unduly preferential
behavior in favor of Idaho Power
Company’s merchant affiliate harmed
the retail customers of Idaho in the
amount of $5.8 million.21 In another
example, the retail customers of
Louisiana were harmed approximately
$2.1 million when Cleco Power favored
its affiliates.22 The Commission is
ensuring that Transmission Providers do
not give their Energy Affiliates similar
unduly preferential treatment.

19. INGAA and the New York State
Department also argue that the
Commission failed to adequately
consider the costs of compliance and
did not conduct an extensive cost-
benefit analysis. Contrary to these
assertions, the Commission did consider
the costs of compliance, and revised
some of the proposals originally
included in the NOPR, in part, to
appropriately balance the costs of
complying with the Standards of
Conduct. The Commission reduced the
costs of compliance by permitting
integrated activities wherever possible

20 For example, the Commission could not
quantify the harm when the Public Service
Company of New Mexico failed to comply with the
independent functioning requirement of the
standards of conduct; when Ameren Corporation’s
transmission employees engaged in non-public, off-
OASIS communications with wholesale merchant
function employees and other customers; or when
PacifiCorp allowed its wholesale merchant function
employees to participate in bi-weekly meetings
with transmission employees regarding reliability.
See April 25, 2000 Letter from John Delaware,
Deputy Director and Chief Accountant, to Public
Service Company of New Mexico in Docket No.
FA99-9-000; September 27, 2002 Letter from John
Delaware, Deputy Director and Chief Accountant to
Ameren Corporation in Docket Nos. FA01-5-000,
FA01-6-000 and FA01-7-000; See December 18,
2003 Letter from William Hederman, Director of the
Office of Market Oversight and Investigations, to
PacifiCorp in Docket No. PA04-5-000.

21]daho Power Co., IDACORP Energy, L.P., and
IDACORP, Inc., 103 FERC 1 61,182 (2003).

22Cleco Corp., 104 FERC 1 61,125 (2003).

without compromising the goals of the
Final Rule. For example, the
Commission permitted Transmission
Providers and their Marketing and
Energy Affiliates to share field and
maintenance employees and support
employees with appropriate safeguards.
The Commission also permitted
Transmission Providers and their
Marketing and Energy Affiliates to share
computer systems, Energy Management
System (EMS) and Supervisory Control
and Data Acquisition (SCADA) as long
as transmission and customer
information itself is not shared.

20. The Commission has given
interested persons the opportunity to
identify their estimated costs to comply
with the Standards of Conduct.
Transmission Providers claimed that it
would cost them between $75,000 to
$300 million to comply with the
Standards of Conduct as originally
proposed in the NOPR.23 The
Commission also encouraged
Transmission Providers to submit
estimates of costs in the Notice
soliciting comments after the May 21,
2002 Conference,24 and the Final Rule
encouraged Transmission Providers to
include in their Informational Filings
estimates of the costs associated with
complying with the Final Rule. A
review of comments and Informational
Filings confirms that changes
incorporated in the Final Rule have
decreased the Transmission Providers’
costs of complying with the Standards
of Conduct.25 For example, Cinergy,
which originally anticipated annual
costs of $36,000,000-$39,000,000,26 now
estimates its annual costs at
approximately $225,000.27 Similarly,
Alliance, which originally anticipated
one-time compliance costs of $20-$30

23 Major Issues Analysis at pp. 13—-15 and Final
Rule at P 114.

24 April 25, 2002 Notice of Staff Conference in
Docket No. RM01-10-000.

25Review of the Transmission Providers’
Informational Filings in their respective “TS”
dockets reveals the following estimated costs to
comply with the Standards of Conduct: (a) 5
Transmission Providers stated that the costs would
be “minimal,” but did not give dollar figures; (b)
27 Transmission Providers stated it would cost
them less than $50,000; (c) 29 Transmission
Providers stated it would cost them between
$50,000-$100,000; (d) 69 Transmission Providers
stated it would cost them between $100,000—
$500,000; (e) 11 Transmission Providers stated it
would cost them between $500,000-$1,000,000;
and (f) 12 Transmission Providers stated it would
cost them more than $1,000,000. These include
Questar Pipeline, which alone claimed higher costs
from the Final Rule than from the NOPR.

26 June 2, 2002 Supplemental Comments of
Cinergy Services, Inc. in Docket No. RM01-10-000.

27 February 9, 2004 Informational Filing by
Cinergy Services, Inc. in Docket No. TS04-43-000.
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million,28 now estimates its compliance
cost at $250,000.2° Finally, Kinder
Morgan Pipelines, which originally
anticipated an increase of $22,600,000
annually and $5.8 million in a one-time
cost to comply,30 now estimates that it
will cost approximately $200,000 for all
four Kinder Morgan Pipelines if their
rehearing requests are granted and
$400,000-$500,000 if their rehearing
requests are denied.31 As discussed in
the NOPR, the Major Issues Analysis
and the Final Rule, the Commission has
considered the costs of compliance with
the revised Standards of Conduct, and
finds, on balance, that the costs are
reasonable to achieve the Commission’s
goal of preventing unduly
discriminatory behavior in a
competitive market. Further,
clarifications made in this order will
further reduce some of the compliance
costs.

21. INGAA also challenges the
Commission’s review and analysis of
the Index of Customers data 32 listed in
the Final Rule.33 These data identify the
amount of capacity affiliates held on
their affiliated gas pipelines. INGAA
argues that the Commission should have
calculated the total amount of the
capacity held by affiliates compared to
the total amount of pipeline capacity on
an aggregate basis, rather than
calculating the percentage of capacity
held by an affiliate on its affiliated
Transmission Provider. INGAA also use
a volume-weighted average, rather than
a simple average.

22. Evaluating the amount of capacity
held by an affiliate on its affiliated
Transmission Provider is a more
accurate indication of the natural gas
Transmission Provider’s incentives to
give its affiliate an undue preference. In
some instances, a volume-weighted
average minimizes the apparent
incentives of Transmission Providers to
favor their Energy Affiliates.34 And the

28 June 14, 2002 Post-Technical Conference
Comments of Alliance Pipeline L.P. in Docket No.
RM01-10-000.

29 February 9, 2004 Informational Filing of
Alliance Pipeline L.P. in Docket No. TS04-84-000.
30June 28, 2002 Comments of Kinder Morgan,

Inc. in Docket No. RM01-10-000.

31 February 9, 2004 Informational Filing of Kinder
Morgan Interstate Gas Transmission, L.L.C in
Docket No. TS04-88-000.

32 Although INGAA also urges the Commission to
publish its analysis of the Index of Customers data,
it was able to duplicate the Commission’s
calculations and make its own calculations and
analysis from the publicly available information in
the October 2003 Index of Customers. At INGAA’s
urging, the Commission is attaching its updated
analysis to the Order on Rehearing.

33Final Rule at P 10 and 67.

34 For example, under INGAA's analysis using a
volume-weighted calculation, production affiliates
held only 1.6 percent of the capacity on all 87 gas

impact of Energy Affiliates other than
Marketing Affiliates is pronounced.
Producers’ roles have evolved and, now,
Gas Daily reported that producers have
solidified their hold on marketer
rankings as traditional marketers have
vanished.35

23. Consideration of INGAA'’s
concerns caused the Commission to
look closer at the shipper data from the
October 2003 Index of Customers
information. The Commission found
that of 87 pipelines examined, 58 had
contracts with their affiliates for firm
transportation, firm storage or both
types of services. Of the 18 pipelines
with LDC affiliate contracts, the
affiliated LDCs held about 46 percent of
the contracted capacity on those 18
pipelines and 48 percent of the
pipelines’ contracted storage capacity.36
On nine of these 18 pipelines, LDC
affiliates held in excess of 50 percent of
the contracted firm transmission
capacity. Of the 16 natural gas pipelines
affiliated with natural gas producers,
producer affiliates held about 37 percent
of the firm transportation capacity.37 On
six of these pipelines, producer affiliates
held more than 60 percent of the firm
transportation capacity. These data
paint a very different picture than the
aggregate, volume-weighted data
produced by INGAA. The Commission’s
analysis more accurately reflects the
relationship between an individual
Transmission Provider and its
Marketing or Energy Affiliates.

24. Moreover, the Index of Customer
data does not always identify the level
of an affiliate’s involvement, either as an
asset manager or agent or as a

Transmission Providers. However, using a simple
average calculation, 16 production affiliates held 37
percent of the capacity on their affiliate gas
Transmission Providers with production affiliates.

35Gas Daily, “Producers solidify hold on
marketer rankings,”” March 23, 2004.

36 Carnegie Interstate Pipeline Company,
CenterPoint Energy Gas Transmission, Columbia
Gas Transmission Corporation, Columbia Gulf
Transmission Company, Dominion Transmission,
Inc., Eastern Shore Natural Gas Company,
Equitrans, L.P., Granite State Gas Transmission Inc.,
Guardian Pipeline L.L.C., Kinder Morgan Interstate
Gas Transmission Company, Mississippi River
Transmission Corp., National Fuel Gas Supply
Corp., Paiute Pipeline Company, Panhandle Eastern
Pipeline Company, Questar Pipeline Company,
Vector Pipeline, L.P., Westgas Interstate Inc., and
Williston Basin Interstate Pipeline.

37 CenterPoint Energy Gas Transmission,
Chandeleur Pipe Line Company, Columbia Gas
Transmission Corporation, Dauphin Island
Gathering Partners, Destin Pipeline Company,
L.L.C., Equitrans L.P., Garden Banks Gas Pipeline,
L.L.C., Maritimes & Northeast Pipeline L.L.C.,
Mississippi Canyon Gas Pipeline, L.L.C., National
Fuel Gas Supply Corporation, Northwest Pipeline
Corporation, Nautilus Pipeline Company, L.L.C.,
Sabine Pipe Line L.L.C., TransColorado Gas
Transmission Company, Venice Gathering System,
L.L.C., and Wyoming Interstate Company, Ltd.

replacement shipper. For example,
review of Texas Eastern Transmission
Company’s Capacity Release
information from January 1, 2002
through July 31, 2003, shows that Duke
Energy Trading Company, an affiliated
marketer, released capacity to Energy
Plus, another marketing affiliate, on 141
occasions and Energy Plus released
capacity to Duke Energy Trading
Company on 47 occasions, yet a
comparable review of Texas Eastern’s
Index of Customers does not identify
Energy Plus as an affiliate holding firm
pipeline capacity.

25. BP argues that the Final Rule did
not impose sufficient restrictions or
prohibitions on Transmission Providers.
Specifically, BP argues that the
Commission should have adopted
pipeline allocation procedures for
affiliates holding capacity on affiliated
gas pipeline Transmission Providers.
The Commission denies rehearing.
While the Commission considered
additional measures, such as those
recommended by BP, it decided not to
adopt them on a generic basis. However,
the Commission will consider
additional remedies on a case-by-case
basis if a Transmission Provider violates
the Standards of Conduct.

I11. Analysis of Requests for Rehearing
and/or Clarification

26. The Commission has received
many requests for rehearing or
clarification with alternative requests
for waiver, partial waiver or exemption
with respect to individual Transmission
Providers’ specific circumstances. Many
petitioners also filed requests for
waiver, partial waiver or exemption in
their individual “TS” filings on the
same issues.38 The Commission will
address the individual requests for
exemption, waiver or partial waiver in
orders in the individual “TS” filings,
and in this order will address the
generic issues.

A. Applicability of the Standards of
Conduct

Final Rule

27. Pursuant to 88 358.1(a), (b) and (c),
the Standards of Conduct apply to
Transmission Providers, but not to
Commission-approved Independent
System Operators (ISOs) or Regional
Transmission Organizations (RTOs).
Section 358.1(c) also provides that a
public utility transmission owner that
participates in a Commission-approved

38 On January 16, 2004, the Commission issued a
notice that it had created the docket prefix “TS” or
Transmission Standards for all Informational
Filings and requests for waiver or exemption under
Order No. 2004.
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RTO or ISO and does not operate or
control its transmission facilities and
has no access to transmission, customer
or market information covered by

§ 358.5(b) may request an exemption
from the Standards of Conduct.3° The
Final Rule also states that the Standards
of Conduct also apply to non-public
utility Transmission Providers 40
through the reciprocity provisions of
Order No. 888.41 Generation and
transmission cooperatives (G&T) are not
subject to the Standards of Conduct
consistent with the policies established
under Order No. 888.42

28. In the Final Rule, the Commission
continues the exemptions and partial
waivers of the Standards of Conduct for
the entities that previously received
exemptions or partial waivers under
Order No. 889 or Order No. 497, and
states that Transmission Providers may
request waivers or exemptions from all
or some of the requirements of Part 358
for good cause. See 18 CFR 358.1(d).

39 This approach, rather than a codified
exemption, recognizes that:

If a Transmission Provider operates transmission
facilities, regardless of whether it belongs to an
RTO/ISO, it has the ability to provide an undue
preference to an affiliate and has access to valuable
transmission information. Unless the ISO or RTO
has a control center and field employees dedicated
to the operation and maintenance of all
transmission facilities under its operation, a
Transmission Provider may be responsible for the
operation of the transmission assets (under the
direction of the ISO or RTO) and, more importantly,
have direct access to transmission information.
Participation in an ISO or RTO does not necessarily
prevent a Transmission Provider from sharing
information with its affiliates preferentially or
preferentially operating facilities for the benefit of
its Energy Affiliates.

Final Rule at P 20. No petitioner sought rehearing
on this point.

40See Final Rule at P 28.

41 Promoting Wholesale Competition Through
Open Access Non-Discrimination Transmission
Service by Public Utilities and Recovery of
Stranded Costs by Public Utilities and Transmitting
Utilities, Order No. 888, FERC Stats. & Regs.,
Regulations Preambles January 1991-June 1996
931,036 (1996), order on reh’g, Order No. 888-A,
FERC Stats. & Regs., Regulations Preambles July
1996-Dec. 2000 /31,048 (1997), order on reh’g,
Order No. 888-B, 81 FERC /61,248 (1997), order
on reh’g, Order No. 888-C, 82 FERC 161,046
(1998), aff’d in relevant part sub nom. Transmission
Access Policy Group, et al. v. FERC, 225 F.3d 667
(D.C. Cir. 2000), aff’d sub nom. New York, et al. v.
FERC, 535 U.S. 1 (2002).

42QOrder No. 888—A, FERC Stats. & Regs.,
Regulations Preambles July 1996—-December 2000
131,048 at 30,366. In Order No. 888—A, the
Commission clarified that if a distribution
cooperative sought open access transmission
service from a Transmission Provider, only the
distribution cooperative (not its member
distribution cooperatives) would be required to
offer transmission service. The Commission
excluded from the definition of affiliate distribution
cooperative members of a generation and
transmission cooperative.

Requests for Rehearing and/or
Clarification and Commission
Conclusions

29. BP requests clarification that the
Commission will grant exemptions only
for good cause. The Commission grants
the request for clarification. As
discussed in the Final Rule, the
Commission will review the merits of
each exemption request to determine
whether a Transmission Provider
qualifies for a full or partial waiver of
the Standards of Conduct. See Final
Rule at P 27.

30. USG and B-R request rehearing of
the Commission’s decision not to
categorically exempt small pipelines, for
example, those less than 25 miles long,
with limited operations that serve one
or a few affiliated and/or non-affiliated
customers. The Commission grants
rehearing. The Commission will exempt
small pipelines, based on the size of the
company, the number of employees and
level of interest in transportation on the
pipeline, and where appropriate,
whether the company has separated to
the maximum extent practicable from its
Marketing or Energy Affiliates. These
are the criteria the Commission used in
determining whether small pipelines
qualified for partial exemptions from
the requirements of Order No. 497.43

31. Applying these criteria to the
circumstances on USG and B-R, the
Commission finds that partial
exemptions are appropriate. The
information in B-R’s request for
exemption in Docket No. TS04-183-000
indicates that B-R is 17-mile pipeline,
is managed by U.S. Gypsum (its
affiliate) and does not have any
employees, is a free-flow, delivery only
pipeline that is not interconnected with
any other pipeline. Similarly, the
information in USG’s request for
exemption in Docket No. TS04-103—-000
indicates that USG is a 13-mile pipeline,
is also managed by U.S. Gypsum and
does not have any employees, is a free-
flow, delivery only pipeline that is not
interconnected with any other pipeline.
USG and B-R are exempt from the
Independent Functioning requirements
of §358.4 and the information
disclosure prohibitions in § 358.5(a) and
(b). They are not exempt from the
remainder of the Standards of Conduct.

32. WPSC and UPPC request
clarification that Order No. 2004 does
not prohibit a future request for an
exemption from the Standards of
Conduct. The Commission so clarifies.
Order No. 2004 does not limit the time

43 See e.g., Ringwood Gathering Company, 55
FERC 161,300 (1991), Caprock Pipeline Company,
etal., 58 FERC 761,141 (1992).

for filing requests for exemptions or
waivers.

B. Definition of a Transmission Provider
Final Rule

33. Section 358.3(a) defines a
Transmission Provider as: “(1) Any
public utility that owns, operates or
controls facilities used for the
transmission of electric energy in
interstate commerce; or (2) Any
interstate natural gas pipeline that
transports gas for others pursuant to
Subpart A of Part 157 or Subparts B or
G of Part 284 of this chapter.”

34. The Final Rule codified two
general principles concerning
Transmission Providers’ behavior. The
first requires Transmission Providers’
employees engaged in transmission
system operations to function
independently from the employees of
the Transmission Providers’ Marketing
or Energy Affiliates. The second, in
essence, the golden rule, is that a
Transmission Provider must treat all
transmission customers, affiliated and
non-affiliated, on a non-discriminatory
basis, and cannot operate its
transmission system to benefit
preferentially a Marketing or Energy
Affiliate. See Final Rule at P 30.

Requests for Rehearing and/or
Clarification and Commission
Conclusions

35. NASUCA requests reconsideration
of the Commission’s decision not to
classify Hinshaw 44 or intrastate
pipelines as Transmission Providers
under the Standards of Conduct.
NASUCA argues that section 311 of the
Natural Gas Policy Act of 1978
(NGPA\) 45 authorizes the Commission to
condition the certificates that authorize
these pipelines to engage in
transmission transactions. NASUCA
claims that intrastate pipelines have the
same incentives to transfer market
power to their Energy Affiliates as do
other Transmission Providers. NASUCA
argues that requiring the independent
functioning of employees would limit
the opportunities for intrastate pipelines
to give preferential treatment to
marketing affiliates that compete with
non-affiliated shippers on intrastate
pipelines. NASUCA claims that
discriminatory intrastate transactions
have the potential to distort wholesale

44 Hinshaw pipelines are exempt from
Commission regulation under the NGA, but they
may have limited jurisdiction certificates to provide
interstate transportation services like an intrastate
pipeline under the Natural Gas Policy Act of 1978.
See Order No. 63, FERC Stats. & Regs., Regulations
Preambles 1977-1981 30,118 (1980).

4515 U.S.C. 3371 (2000).
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markets, and may fall between the
cracks of Federal and State regulation.

36. The Commission denies rehearing
requested by NASUCA and will not
classify intrastate and Hinshaws
pipelines as Transmission Providers
under the Standards of Conduct. As will
be discussed further below, Hinshaws
are State-regulated entities and are also
frequently local distribution companies
(LDCs). Not including Hinshaws in the
definition of Transmission Provider is
consistent with our treatment of LDCs.
Both are regulated by States, which have
jurisdiction to prevent undue
discrimination on such facilities.
Similarly, intrastate pipelines are
regulated by the States and States may
require them to observe separation of
functions and non-disclosure
requirements with respect to intrastate
transactions. As discussed further
below, both intrastate and Hinshaw
pipelines may be classified as Energy
Affiliates if they engage in Energy
Affiliate activities described in
§358.3(d), and Transmission Providers
subject to the Commission’s jurisdiction
must observe the separation of functions
and disclosure requirements of the
Standards of Conduct with respect to
them. Consequently, no compelling
purpose will be served by defining
Hinshaws and intrastate pipelines as
Transmission Providers.

37. WPSC and UPPC request
clarification that ownership of a
financial interest in transmission
facilities, by an entity that does not
directly own, operate or control
transmission facilities does not make
the entity a Transmission Provider.46
The Commission clarifies that an entity
that owns a financial interest in
transmission facilities, but does not
otherwise own, operate or control
transmission facilities, is not a
Transmission Provider, as defined.
Although, owning a financial interest or
controlling 10 percent or more of the
voting interest47 would make WPSC
and UPPC an Affiliate of the
Transmission Provider.

38. Encana argues on rehearing that
Transmission Providers with no market
power should be exempt from the
requirements of Order No. 2004,

46 Based on the pleading, it appears that WPSC
and UPPC own financial interests in ATCLLC, a
Transmission Provider, which is a transmission-
owning member of Midwestern Independent
System Operator (MISO), but they do not directly
own any transmission facilities. WPSC’s and
UPPC'’s request to withdraw their previous
standards of conduct under Order No. 889 is
pending before the Commission in Docket No.
TS04-130-000, and will be addressed in a separate
order on the merits of the request.

47 Control is defined at 18 CFR 358.3(c) and
Affiliate is defined at 18 CFR 358.3(b).

particularly independent storage
providers that are not interconnected
with the facilities of affiliated pipelines.
Encana argues that such storage
providers cannot exercise market power,
having: No market power (as found by
Commission order); no exclusive
franchise area; no captive ratepayers; no
cost-of service; no guaranteed rate of
return; no ability to cross-subsidize at-
risk business with ratepayer
contributions; and no affiliation with
any Transmission Provider to which it
interconnects.

39. The Commission grants Encana’s
request to generically exempt from the
definition of Transmission Provider
natural gas storage providers authorized
to charge market-based rates that are not
interconnected with the jurisdictional
facilities of any affiliated interstate
natural gas pipeline, have no exclusive
franchise area, no captive ratepayers
and no market power. Such storage
providers will be treated as Energy
Affiliates if they are affiliated with any
Transmission Providers.

40. NW Natural and Kelso Beaver
request rehearing of the definition of
Transmission Provider to the extent that
it covers non-open access natural gas
pipelines that transport gas for others
solely under subpart A of part 157 of the
Commission’s regulations. These
entities were not previously subject to
the former standards of conduct, and
petitioners argue that the original notice
did not propose to expand the
Standards of Conduct to cover entities
that had not previously been subject to
the rule. They also argue that the
majority of pipelines certificated under
part 157 are small and serve one or few
customers.48

41. The Commission denies rehearing.
Contrary to petitioners’ assertion, the
regulatory text in the NOPR gave notice
that the Commission proposed that the
Standards of Conduct would govern the
behavior of natural gas pipelines
providing transmission service under
part 157 of the Commission’s
regulations.4® Such pipelines may seek
an exemption or waiver on a case-by-
case basis.

C. Definition of an Energy Affiliate
Final Rule

42. The Final Rule defined Energy
Affiliate in § 358.3(d) as an affiliate that:

48 NW Natural and Kelso Beaver also filed a joint
request for exemption in Docket No. TS04-2-000,
which the Commission will address by separate
order.

49 FERC Stats. & Regs., Proposed Regulations
1999-2003 at 34,093.

(1) Engages in or is involved in
transmission transactions in U.S. energy
or transmission markets; or

(2) Manages or controls transmission
capacity of a Transmission Provider in
U.S. energy or transmission markets; or

(3) Buys, sells, trades or administers
natural gas or electric energy in U.S.
energy or transmission markets; or

(4) Engages in financial transactions
relating to the sale or transmission of
natural gas or electric energy in U.S.
energy or transmission markets.

(5) An energy affiliate does not
include:

(i) A foreign affiliate that does not
participate in U.S. energy markets;

(i) An affiliated Transmission
Provider; or

(iii) A holding, parent or service
company that does not engage in energy
or natural gas commodity markets or is
not involved in transmission
transactions in U.S. energy markets; or

(iv) An affiliate that purchases natural
gas or energy solely for its own
consumption and does not use an
affiliated Transmission Provider for
transmission of natural gas or energy; or

(v) A state-regulated local distribution
company that does not make any off-
system sales.

i. Defining the Phrase “Engages in or Is
Involved in Transmission Transactions”

Requests for Rehearing and/or
Clarification and Commission
Conclusions

43. INGAA, Cinergy, Dominion and
Entergy urge the Commission to provide
additional clarification on the meaning
of §358.3(d)(1) because the Commission
did not define the meaning of the terms
“‘engages in” or ““is involved in.”
INGAA argues that those phrases do not
sufficiently describe the activities that
would make an Affiliate an Energy
Affiliate.

44. The Commission grants
petitioners’ clarification request. The
term ‘““‘engages in”’ transmission
transactions means the Affiliate holds
(or is requesting) transmission capacity
on a Transmission Provider as a shipper
or customer or buys or sells
transmission capacity in the secondary
capacity market. When the Commission
uses the phrase “involved in” it means
acting as agent, asset manager, broker or
in some fashion managing, controlling
or aggregating capacity on behalf of
transmission customers or shippers.
Other transmission-related interactions
between a Transmission Provider and
its interconnected Affiliate, such as
confirming nominations and schedules
with upstream producers and gathering
facilities, exchanging operational data
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relating to interconnection points, and
communications relating to
maintenance of interconnected facilities
are not included in the definition of the
terms “‘engaged in”’ or “involved in.”
This clarification has the practical effect
of addressing many of the concerns
raised by interconnected gatherers,
processors or intrastate pipelines. The
majority of gatherers, processors and
intrastate pipelines do not participate in
the activities described in § 358.3(d)
and, thus, they will no longer be treated
as Energy Affiliates. As discussed
further below, this clarification will
reduce the number of gatherers,
processors, intrastate pipelines and
Hinshaw pipelines that are Energy
Affiliates under the rule.

ii. LDCs as Energy Affiliates

Requests for Rehearing and/or
Clarification and Commission
Conclusions

45. INGAA argues that the expanded
definition of Energy Affiliate in Order
No. 2004 applies to entities that are not
subject to the Commission’s
jurisdiction. Similarly, New York State
Department argues that the imposition
of Standards of Conduct on LDCs’
employees not engaged in sales for
resale is an unlawful exercise of
jurisdiction, contrary to section 1(c) of
the NGA and section 201 of the FPA.
New York State Department reads the
Final Rule as subjecting the entire retail
distribution unit to Federal regulation if
the electric distribution unit sells excess
energy through the New York
Independent System Operator (NYISO).

46. The Commission disagrees with
INGAA'’s and New York State
Department’s assertions that the
Commission is attempting to exercise
jurisdiction over non-jurisdictional
activities. The Standards of Conduct are
imposed only on Transmission
Providers, not Marketing or Energy
Affiliates. The Commission has very
clear statutory mandates to ensure that
interstate commerce in natural gas and
electricity takes place at rates and terms
and conditions of service that are just
and reasonable and not unduly
discriminatory or preferential .50

47. The Standards of Conduct apply
to a Transmission Provider’s
relationship with an affiliated LDC (gas
and/or electric) that makes off-system
sales. In response to the New York State
Department, the Commission finds that
if a retail sales function also engages in
off-system sales of excess electric power
in the wholesale market, the
Transmission Provider must observe the

50 See section 4 of the NGA and section 205 of
the FPA.

Standards of Conduct vis-a-vis the retail
sales function.5 However, that retail
sales function itself does not become
subject to Federal jurisdiction. Further,
the Commission sees no conflict
between the Standards of Conduct and
New York’s State-imposed standards of
conduct which govern the behavior of
New York’s LDCs. In our view, these
Standards of Conduct will complement
each other rather than conflict.

48. This rule does not regulate—
directly or indirectly—the provision of
rates, terms and conditions of service for
local distribution, production,
gathering, processing or intrastate
transmission. The Standards of Conduct
provide rules that help define activities
that would be unduly discriminatory or
preferential in a Transmission
Provider’s conduct towards affiliates
that are also involved in interstate
natural gas and wholesale electricity
markets. Preventing such violations is at
the heart of the Commission’s statutory
mandate, and the Commission has not
exceeded this mandate in limiting
Transmission Providers’ interactions
with other Energy Affiliates.

a. Regulatory Text of the LDC
Exemption

49. The preamble discussion in the
Final Rule, which exempts from the
definition of Energy Affiliate State-
regulated LDCs that solely engage in
retail service and make no off-system
sales (Final Rule at P 44) does not
exactly track the regulatory text in
§358.3(d)(5)(v), which exempts from the
definition of Energy Affiliate State-
regulated LDCs that do not engage in
off-system sales. CenterPoint notes this
inconsistency and argues that LDCs
should be allowed to participate in
wholesale energy market activities other
than off-system sales, such as asset
management.52

50. For example, under CenterPoint’s
proposal, a State-regulated affiliated
LDC that does not engage in off-system
sales, but manages or controls
transmission capacity of another, buys,
sells, trades, or administers natural gas
or electric energy, or engages in
financial transactions relating to the sale
or transmission of natural gas or
electricity would be exempt from the
definition of Energy Affiliate.

51. The Commission will not extend
the LDC exemption to include an LDC

51 A Transmission Provider that is a member of
the NYISO, relinquishes control over its operations
to the NYISO and does not have access to
transmission or customer information may request
an exemption from the Standards of Conduct.

52 See February 9, 2004 Informational Filing of
CenterPoint Energy Gas Transmission Company in
Docket No. TS04-2-000.

that engages in Energy Affiliate
activities that are not directly related to
its State-regulated retail sales functions.
Such Energy Affiliate activities include,
acting as a merchant, agent, or asset-
manager for others. Moreover the
Commission will amend the regulation
at §358.3(d)(5)(v) to clarify that a State-
regulated LDC is exempt from the
definition of Energy Affiliate if it
provides solely retail service and
engages in no off-system or other Energy
Affiliate activities. This is consistent
with the discussion in the preamble of
the Final Rule at P 44. The new
regulatory text will exempt: ““A State-
regulated local distribution company
that acquires interstate transmission
capacity to purchase and resell gas only
for on-system customers, and otherwise
does not engage in the activities
described in 88 358.3(d)(1), (2), (3) or (4)

* X X1

b. Retention of the LDC Exemption

52. IOGA-WYV argues that the
Commission erred in exempting any
LDCs from the definition of Energy
Affiliate. IOGA-WYV argues that in
Appalac