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Petitions for Rulemaking

After TTB began developing a plan to
clarify and amplify its regulations
pertaining to the classification of cigars
and cigarettes, the Agency received
three petitions for rulemaking
concerning this issue. One petition,
including a later follow-up to that
petition, was submitted by the Cigar
Association of America, Inc. (CAA).
Another petition came from the
Lorillard Tobacco Company (Lorillard)
and the R.J. Reynolds Tobacco Company
(RJR). The third petition, which
included a later amendment to that
petition, was submitted by 39 States and
one U.S. territory.

CAA Petition

On December 19, 2005, the CAA
submitted a petition to TTB specifically
requesting rulemaking on little cigars in
order to “maintain the integrity of the
little cigar class.” In this petition, the
CAA urged TTB to expedite its
proposed rule to distinguish between
cigars and cigarettes due to what the
CAA believes is widespread confusion
within the tobacco industry concerning
how to classify little cigars and
cigarettes for Federal regulatory and tax
purposes.

In their petition, the CAA stated that
since the signing of the Master
Settlement Agreement (MSA) by the
several States and the cigarette
companies in 1998, it has witnessed a
proliferation of new brands of domestic
and imported little cigars entering the
U.S. market. Further, the CAA stated
that there is confusion in many of the
States, whose attorneys general believe
that little cigars are cigarettes in
disguise, specifically designed to
circumvent the provisions of the MSA.
Hence, the CAA stated that the
distinction between little cigars and
cigarettes is an issue requiring Federal
action and that TTB should assume the
leadership role in this area.

Lorillard-RJR Petition

The Lorillard-RJR petition, dated
January 9, 2006, requested that TTB
amend its regulations regarding the
classification of little (small) cigars. The
petitioners stated that they propose
these changes because current
regulatory and interpretive ruling
standards ““do not adequately focus the
resources of TTB on the many new
products that have entered the
marketplace.” The petitioners went on
to state:

Lorillard and R.J. Reynolds believe that
changes in the regulations governing little
cigars are necessitated by the increased
differential between tobacco product

categories with respect to taxes, fees and
assessments paid. The relative burden faced
by cigarettes has increased by a far greater
amount than cigars in recent years, creating
an economic advantage for the little cigar
classification. In addition, companies
participating in the “Master Settlement
Agreement” (“MSA”’) must make payments
to the States based on sales of cigarettes, not
cigars. As a result of these and other factors,
since the signing of the MSA a number of
tobacco products have been introduced into
the domestic market and are being
improperly packaged, labeled, and classified
as little cigars in order to bypass federal and
state tax burdens, reporting requirements,
and MSA payments.

In a few short years, the tobacco market has
changed substantially. A large number of
products have been introduced and marketed
as “little cigars,” yet they are packaged like
cigarettes, and in many cases have the look,
taste, flavorings, and characteristics of
cigarettes. Yet they are much less expensive,
avoiding the taxes and MSA burdens
imposed upon cigarettes.

The petitioners highlighted several
reasons why they believe that it is
important for TTB to update its
regulations governing the classification
of little cigars and cigarettes. They noted
the following regarding the changes in
domestic invoice volume for little cigars
and cigarettes:

In 1998, the domestic invoice volume for
little cigars was 1,638,000,000 units. By 2004,
this volume had risen to 2,702,000,000 units,
an increase of 64.96%. By contrast, domestic
cigarette volume was 22,755,000,000 packs in
1998. By 2004, domestic volume had fallen
to 18,922,000,000 packs, a decrease of
16.84%.

The petitioners further stated:

In recent years, lines have been blurred in
the marketing of cigarettes and little cigars.
For example, little cigars are increasingly
sold in packs of 20, much like cigarettes,
with packs that are similar in size to a pack
of cigarettes.

In addition to the decrease in
domestic sales of cigarettes, the
petitioners stated that the monetary
obligations provided in the MSA have
increased the financial burden on
cigarette makers whereas little cigar
makers are unaffected since cigars, little
and large, are not covered under the
MSA. The petitioners noted in this
regard that the financial impact of
compliance with the MSA has been
estimated to be 50 cents per pack.

Further, the petitioners state that State
excise taxes on cigarettes have increased
significantly over the last several years.
These tax increases, when combined
with MSA payments, have driven up the
cost of cigarettes, thus further widening
the cost differential between little cigars
and cigarettes. To rectify the problems
identified in the petition and
highlighted above, the petitioners

request that TTB initiate a number of
specific actions.

The first action requested is that TTB
publish a notice of proposed rulemaking
to update the existing regulations that
pertain to the classification of little
cigars and cigarettes. The petitioners
request several specific regulatory
changes described in more detail below.

The petitioners urged TTB to take
steps beyond ATF Ruling 73-22 to
strengthen the reporting requirements
placed on manufacturers and importers
of little cigars. The petitioners stated:

ATF Ruling 73-22 specifically allows the
TTB to “reappraise and update the criteria”
for defining cigars or cigarettes due to
“[c]hanging technology and merchandising
methods.”” Therefore, the ruling provides the
TTB with the explicit authority to amend the
regulations governing cigars in light of
changes in the marketplace. While we believe
that the factors in ATF Ruling 73-22
continue to provide a logical basis for the
classification of little cigars and cigarettes,
we also believe that the non-binding and
voluntary nature of the reporting
requirements under this Ruling are no longer
effective in the current marketplace.

We think a more targeted approach by TTB
will better serve to promote effective
enforcement and reduce current market
confusion of little cigars. This approach,
outlined below, should include an additional
disclosure requirement for new brands that
may be contributing to potential consumer
confusion.

In addition, the petitioners requested
that TTB distinguish between little cigar
brands marketed prior to the signing of
the MSA and those that appeared on the
market only after the MSA, by creating
a presumption “in favor of those little
cigar brands marketed prior to the
existence of the financial disincentives
created by the MSA.” While those
brands would still be subject to
monitoring and challenge as under
existing regulations, there would be a
rebuttable presumption that such brands
continue to comply with all TTB
requirements, and are likely to be
offered to, and purchased by, consumers
as little cigars.

Further, the petitioners urged TTB to
establish a certification procedure for
post-MSA little cigar brands. The
petitioners proposed the following in
this regard:

For those little cigar brands initially
marketed after the signing of the MSA
(November 23, 1998), a certification
requirement should be created. Such
certification would require each
manufacturer (under 27 CFR Part 40) or
importer (under 27 CFR Part 41) to certify to
the TTB that each of the factors set forth in
ATF Ruling 73-22 have been satisfied with
respect to such brand. For enforcement
purposes, each of the seven conditions
currently required for an advanced ruling
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should be included in the certification
submission to TTB.

We recommend that this certification be
made a one time requirement for post-MSA
brands. In addition, any material change in
the appearance, type of tobacco used in the
filler, and packaging and labeling of the
product would trigger a recertification
process. New brands marketed after the
completion of the rulemaking would also be
required to comply with the certification
process.

However, we do not recommend that the
certification process include any affirmative
action by the TTB in order for the brand to
be eligible for entering into commerce. In
other words, there would not be a pre-
approval process prior to the marketing of a
post-MSA brand. Rather, the certification
submissions would form the basis for an
initial level of TTB analysis and review,
focusing on those products in the
marketplace where the most significant
classification issues are likely to exist.

The petitioners also requested that
TTB amend the regulations to provide
for a third party challenge procedure.
This procedure would be open to any
party to demonstrate that tobacco
products introduced into commerce as
“small” or “little” cigars do not meet
the regulatory criteria established by
TTB.

Finally, the petitioners requested that
any efforts to modernize the TTB
regulations be done in conjunction with
the U.S. Customs and Border Protection
as they relate to tobacco product
imports. In addition, the petitioners
recommended the inclusion of post-
MSA presumption and certification
requirements in 27 CFR part 41.

CAA Petition Follow-Up

On February 21, 2006, the CAA
submitted a letter with reference to its
December 19, 2005, petition. This letter
is directed to certain issues raised in the
Lorillard-RJR petition.

The CAA states in this letter that the
Lorillard-RJR proposal does not offer
much in the way of establishing
standards for distinguishing between
little cigars and cigarettes, but instead
focuses on compliance and enforcement
issues pertaining to these two products.
The CAA further states that the
Lorillard-RJR proposal would impose
regulatory requirements on one small
segment of the tobacco industry that
would exceed those imposed on the rest
of the industry. The CAA notes in this
regard that the domestic sales volume
figures for little cigars and cigarettes
provided in the Lorillard-RJR petition
are misleading because the petition uses
“units,” or individual sticks, for little
cigars and ““packs” for cigarettes, which
suggests that the cigarette industry is ten
times the size of the little cigar industry

when, in fact, it is over 200 times the
size.
The CAA goes on to state:

The cigarette company proposal also
fundamentally mischaracterizes the little
cigar industry by suggesting incorrectly that
little cigars are a recent phenomenon. Little
cigars have been on the market for almost 40
years and, because they were first made on
old cigarette machines, have always had a
superficial resemblance to cigarettes. Little
cigars, however, have always differed from
cigarettes, in both composition and
marketing. They are made of cigar—not
cigarette—tobacco, they are wrapped in leaf
tobacco or in reconstituted tobacco (the
material approved by BATF/TTB for use on
cigar making equipment), and they are
clearly labeled and promoted as little cigars.
While it is true that there are new entrants
in the little cigar market since the finalization
of the MSA, it is unreasonable to suggest that
all little cigars, or even all those introduced
since 1998, are suspect.

For two reasons, the CAA opposes the
Lorillard-RJR proposal for a compliance
and enforcement approach. First, the
proposal does not provide any new
guidance on how to distinguish between
little cigars and cigarettes but rather
suggests that the factors in ATF Ruling
73-22 continue to provide a logical
basis for the classification of these
products. The CAA argues that Ruling
73-22 needs to be supplemented and
that, until this is done, it is premature
to consider compliance and
enforcement procedures.

The CAA then states:

Second, even with new guidance in place,
the cigarette company proposal for
compliance and enforcement is unacceptable.
It would create a “presumption” in favor of
little cigars marketed prior to the Master
Settlement Agreement of November 23, 1998.
This “presumption,” however, is
meaningless, since pre-MSA brands would
“still be subject to monitoring and challenge
as under existing regulations.” More
importantly, the unstated corollary to the
favorable presumption for pre-MSA little
cigars is that there will be a presumption
against little cigars first marketed after the
MSA. The implication is that any such
product will be presumed to be a cigarette
unless the manufacturer can demonstrate
otherwise. The tax, customs, MSA and other
implications of this presumption are unstated
but the results would certainly include chaos
and confusion, as products move between
categories. This negative presumption would
apparently apply to pre-MSA brands as to
which there is any material change in
appearance, type of tobacco used in the filler,
or packaging and labeling of the product. A
change in any one of these characteristics
would reverse the favorable presumption,
temporarily re-classifying a little cigar as a
cigarette.

The CAA also opposes the Lorillard-
RJR proposal that TTB create a
certification procedure for post-MSA

little cigar brands, arguing that it is
premature to discuss “certification” of a
product as a little cigar without
knowing what test is to be used. Under
the Lorillard-RJR proposal, all of the
seven conditions specified in ATF
Ruling 73-22 for an advance ruling
would have to be included in the
certification, which would also apply to
pre-MSA brands if there is any material
change in the product or packaging. The
CAA asserts that such an approach is
tantamount to a pre-approval scheme, as
it would result in immediate review and
inspection of a product coming to
market, without any basis for such
action.

Finally, the CAA takes issue with the
Lorillard-RJR proposal for a “third party
challenge procedure,” arguing that such
a procedure would be an invitation to
those with a variety of interests to force
little cigar manufacturers to continually
defend their products from unwarranted
and unjustified attack. In addition, the
CAA noted that because under Federal
statute the tax status of any particular
product must be held in confidence by
TTB, Federal legislation would be
required for TTB to create and
implement such a third party challenge
procedure.

The 23 States Joint Petition and
Amendment

On April 24, 2006, the States of
Montana, Wisconsin, Oklahoma, Utah,
Oregon, South Dakota, Vermont,
California, Louisiana, Delaware, New
York, Arizona, Arkansas, Nebraska,
West Virginia, New Mexico, Rhode
Island, Wyoming, Nevada, Kentucky,
Idaho, Hawaii, and Pennsylvania (the
petitioner States) submitted a petition to
TTB requesting the repeal of the
definitions of “cigar” and ‘“‘cigarette” as
provided in 27 CFR 40.11, 41.11, 44.11,
and 45.11. The petitioner States also
propose new rules defining “cigar” and
“cigarette” as used in 26 U.S.C. 5702
and new procedural rules for cigar and
cigarette rulings. The petitioner States
say that they take an active role in
protecting the health and safety of their
citizens. They also state that they find
that the tax classification of cigars and
cigarettes allows products that are
actually cigarettes to be taxed and sold
as cigars. Further, the petitioner States
maintain that this is a growing trend
and that it endangers the integrity of the
Federal and State tax systems in
addition to the MSA. They also state
that the trend places the health and
safety of U.S. citizens, especially
youths, at risk. Specifically, the
petitioner States address the following
topics in their petition:

¢ Public Health;



Federal Register/Vol.

71, No. 206 / Wednesday, October 25, 2006 /Proposed Rules

62519

e Mail: You may send written
comments to TTB at the address listed
in the ADDRESSES section.

e Facsimile: You may submit
comments by facsimile transmission to
202—-927-8525. Faxed comments must—

(1) Be on 8.5- by 11-inch paper;

(2) Contain a legible, written
signature; and

(3) Be no more than five pages long.
This limitation assures electronic access
to our equipment. We will not accept
faxed comments that exceed five pages.

e E-mail: You may e-mail comments
to nprm@ttb.gov. Comments transmitted
by electronic mail must—

(1) Contain your e-mail address;

(2) Reference this notice number on
the subject line; and

(3) Be legible when printed on 8.5- by
11-inch paper.

e Online form: We provide a
comment form with the online copy of
this notice on our Web site at http://
www.tth.gov/tobacco/
tobacco_rulemaking.shtml. Select the
“Send comments via e-mail” link under
this notice number.

e Federal e-rulemaking portal: To
submit comments to us via the Federal
e-rulemaking portal, visit http://
www.regulations.gov and follow the
instructions for submitting comments.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine whether to hold a public
hearing.

Confidentiality

All submitted material is part of the
public record and subject to disclosure.
Do not enclose any material in your
comments that you consider
confidential or inappropriate for public
disclosure.

Public Disclosure

You may view copies of this notice,
the related rulemaking petitions, and
any comments we receive on this
proposal by appointment at the TTB
Information Resource Center at 1310 G
Street, NW., Washington, DC 20220.
You may also obtain copies at 20 cents
per 8.5- by 11-inch page. Contact the
TTB information specialist at the above
address or by telephone at 202-927—
2400 to schedule an appointment or to
request copies of comments.

We will post this notice and any
comments we receive on this proposal
on the TTB Web site. All name and
address information submitted with
comments, including e-mail addresses,
will be posted. We may omit
voluminous attachments or material that
we consider unsuitable for posting. In

all cases, the full comment will be
available in the TTB Information
Resource Center. To access the online
copy of this notice and the submitted
comments, visit http://www.tth.gov/
tobacco/tobacco_rulemaking.shtml.
Select the “View Comments” link under
this notice number to view the posted
comments.

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget
(OMB) for review in accordance with
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507). An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless the collection of
information displays a valid control
number.

The current information collections
are in §§40.214, 44.186, 44.253, and
45.44, which was approved under OMB
control number 1513-0101 and
included notice requirements for all
cigars. The estimated average burden for
the current information collections is
one hour. The new information
collection requirements are in new
§§40.214(b), 41.73, 44.186(b), 44.253(b),
and 45.44(b) and involves notice
requirements for all exported cigars and
additional notice requirements for all
small cigars. This information is
required to ensure proper excise
payment of taxes on tobacco products.
The likely respondents are businesses or
other for-profit institutions, including
partnerships, associations, and
corporations.

The notice information currently
required to be displayed on cigar labels
is minimal. It is information that is
maintained by manufacturers as part of
cost and quality control measures. Cigar
manufacturers and importers do not
expend significant time or expense
collecting or providing the notice
information. Accordingly, the new
collection of information will not result
in an increased burden on respondents.

Comments on the collection of
information may be sent by e-mail to
OMB at
Alexander_T._Hunt@omb.eop.gov, or by
paper mail to Office of Management and
Budget, Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503. A copy should
also be sent to TTB by any of the
methods previously described.

Comments should be submitted
within the time frame that comments
are due regarding the substance of the
regulation.

Comments are invited on: (a) Whether
the collections of information are
necessary for the proper performance of
the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the information
collection burden; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; (d) ways to
minimize the information collection
burden on respondents, including
through the use of automated collection
techniques or other forms of information
technology; and (e) estimate of capital or
start up costs and costs of operations,
maintenance, and purchase of services
to provide information.

Regulatory Flexibility Act

Pursuant to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6), we certify that this notice of
proposed rulemaking will not have a
significant economic impact on a
substantial number of small entities.
The proposed regulations primarily
codify and clarify existing
administrative tax classification
principles and practices. Accordingly, a
regulatory flexibility analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code of 1986, we
will submit this notice of proposed
rulemaking to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small businesses.

Executive Order 12866

This proposed rule is not a significant
regulatory action as defined by
Executive Order 12866. Therefore, it
requires no regulatory analysis.

Drafting Information

The principle author of this document
is Linda Wade Chapman, Regulations
and Rulings Division, Alcohol and
Tobacco Tax and Trade Bureau.

List of Subjects
27 CFR Part 40

Cigars and cigarettes, Claims,
Electronic funds transfers, Excise taxes,
Imports, Labeling, Packaging and
containers, Reporting and recordkeeping
requirements, Surety bonds, Tobacco.

27 CFR Part 41

Cigars and cigarettes, Claims, Customs
duties and inspection, Electronic funds
transfers, Excise taxes, Imports,
Labeling, Packaging and containers,
Puerto Rico, Reporting and
recordkeeping requirements, Surety
bonds, Tobacco, Virgin Islands,
Warehouses.
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27 CFR Part 44

Aircraft, Armed forces, Cigars and
cigarettes, Claims, Customs duties and
inspection, Excise taxes, Exports,
Foreign trade zones, Labeling, Packaging
and containers, Reporting and
recordkeeping requirements, Surety
bonds, Tobacco, Vessels, Warehouses.

27 CFR Part 45

Administrative practice and
procedure, Authority delegations
(Government agencies), Cigars and
cigarettes, Excise taxes, Labeling,
Packaging and containers, Reporting
and recordkeeping requirements,
Tobacco.

Proposed Amendments to the
Regulations

For the reasons discussed in the
preamble, we propose to amend 27 CFR
parts 40, 41, 44, and 45 as set forth
below.

PART 40—MANUFACTURE OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

1. The authority citation for part 40
continues to read as follows:

Authority: 26 U.S.C. 5142, 5143, 5146,
5701, 5703-5705, 5711-5713, 5721-5723,
5731, 5741, 5751, 5753, 5761-5763, 6061,
6065, 6109, 6151, 6301, 6302, 6311, 6313,
6402, 6404, 6423, 6676, 6806, 7011, 7212,
7325, 7342, 7502, 7503, 7606, 7805; 31 U.S.C.
9301, 9303, 9304, 9306.

2.In §40.11, a new sentence is added
at the end of the definition of “Cigar,”
a new sentence is added at the end of
paragraph (2) in the definition of
“Cigarette,” and new definitions of
“Substance containing tobacco’” and
“Substance not containing tobacco” are
added in alphabetical order, to read as
follows:

§40.11 Meaning of terms.

* * * * *

Cigar. * * * For classification rules
applicable to cigars, see §40.12.

Cigarette. * * *

(2) * * * For classification rules
applicable to cigarettes, see § 40.12.

* * * * *

Substance containing tobacco.
Reconstituted tobacco sheet or any other
material, other than leaf tobacco, at least
two-thirds by weight of which consists
of tobacco leaf or other fibrous material
from the plant Nicotiana tabacum or the
plant Nicotiana rustica.

Substance not containing tobacco.
Paper or any other material of which
less than two-thirds by weight consists
of tobacco leaf or other fibrous material

from the plant Nicotiana tabacum or the

plant Nicotiana rustica.
* * * * *

3. New §§40.12 and 40.13 are added
to read as follows:

§40.12 Classification of cigars and
cigarettes.

The rules set forth in this section
control in determining whether a
tobacco product is classified as a cigar
or as a cigarette for purposes of this part.

(a) Classification of cigars. (1)
General. A tobacco product is classified
as a cigar if:

(i) It consists of a roll of tobacco
wrapped in leaf tobacco; or

(ii) It consists of a roll of tobacco that
contains no more than 3.0 percent by
weight of total reducing sugars and that
is wrapped in a substance containing
tobacco, and it is not classifiable as a
cigarette under paragraph (a)(2) of this
section.

(2) Cigarette classification
precedence. A tobacco product
consisting of a roll of tobacco wrapped
in a substance containing tobacco is
classified as a cigarette rather than as a
cigar if it is described in paragraph
(b)(2) or (b)(3) of this section.

(b) Classification of cigarettes. A
tobacco product is classified as a
cigarette if:

(1) It consists of a roll of tobacco
wrapped in paper or in any substance
not containing tobacco;

(2) It consists of a roll of tobacco that
contains more than 3.0 percent by
weight of total reducing sugars and that
is wrapped in a substance containing
tobacco; or

(3) It consists of a roll of tobacco
wrapped in a substance containing
tobacco; and—

(i) It is put up in a package that bears
a product designation or tax
classification specified in § 40.215;

(ii) It has a typical cigarette size and
shape, has a cellulose acetate or other
cigarette-type integrated filter, or is put
up in a traditional cigarette-type
package that does not bear all of the
notice requirements for cigars specified
in §40.214; or

(iii) It has a filler primarily consisting
of flue-cured, burley, oriental, or
unfermented tobaccos or has a filler
material yielding the smoking
characteristics of any of those tobaccos.

§40.13 Cigar certification.

(a) Submission. In the case of a
tobacco product classified as a cigar
under §40.12(a)(1)(ii), the manufacturer
must have filed a tax classification
certification with TTB before removal of
the product subject to tax. The
manufacturer must sign, date, and file

the certification with the National
Revenue Center, Alcohol and Tobacco
Tax and Trade Bureau, 550 Main Street,
Cincinnati, Ohio 45202. The
certification must be in the following
form:

I, (name of person
executing certification) of
(name and

address of manufacturer) hereby certify
under penalty of perjury that the
product designated

(brand and style
of product) ~ complies with
does not comply with (check one) the
rules for classification as a cigar set
forth in 27 CFR 40.12.

(Signature and

Date).

(b) Change in product. If, after the
filing of a certification for a product
under paragraph (a) of this section, there
is any change in the composition or
presentation of that product, the
manufacturer must file a new
certification that:

(1) The product complies with the
rules for classification as a cigar; or

(2) The product does not comply with
the rules for classification as a cigar.

4. Section 40.214 is revised to read as
follows:

§40.214 Notice for cigars.

(a) General. Before removal subject to
tax, every package of cigars shall have
adequately imprinted on it, or on a label
securely affixed to it:

(1) The designation “‘cigars”;

(2) The quantity of cigars contained in
the package; and

(3) For small cigars, the classification
of the product for tax purposes (i.e.,
either “small” or “little”).

(b) Additional notice for small cigars.
In addition to the notice required under
paragraph (a) of this section, the
following notice requirements apply to
small cigars put up in a package that is
comparable to a traditional cigarette-
type package:

(1) The declaration “cigars”, “small
cigars”, or “little cigars” must appear in
direct conjunction with, parallel to, and
in substantially the same
conspicuousness of type and
background as the brand name each
time the brand name appears;

(2) A conspicuous “cigars”, “small
cigars”, or “little cigars” declaration
must appear on the front, back, and
bottom panels of the package even if the
brand name does not appear on one or
more of these panels; and

(3) A carton containing multiple
packages must bear the declaration
“cigars”, “‘small cigars”, or “little
cigars” in conjunction with the brand
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name and on each panel of the carton
that is likely to be visible in a retail sale
display.

PART 41—IMPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

5. The authority citation for part 41
continues to read as follows:

Authority: 18 U.S.C. 2342; 26 U.S.C. 5701,
5703, 5704, 5705, 5708, 5712, 5713, 5721—
5723,5741, 5754, 5761-5763, 6301, 6302,
6313, 6404, 7101, 7212, 7342, 7606, 7651,
7652, 7805; 31 U.S.C. 9301, 9303, 9304, 9306.

6.In §41.11, a new sentence is added
at the end of the definition of “Cigar,”
a new sentence is added at the end of
paragraph (2) in the definition of
“Cigarette,” and new definitions of
“Substance containing tobacco” and
“Substance not containing tobacco’ are
added in alphabetical order, to read as
follows:

§41.11 Meaning of terms.
* * * * *

Cigar. * * * For classification rules
applicable to cigars, see § 41.12.

Cigarette. * * *

(2) * * * For classification rules
applicable to cigarettes, see §41.12.

* * * * *

Substance containing tobacco.
Reconstituted tobacco sheet or any other
material, other than leaf tobacco, at least
two-thirds by weight of which consists
of tobacco leaf or other fibrous material
from the plant Nicotiana tabacum or the
plant Nicotiana rustica.

Substance not containing tobacco.
Paper or any other material of which
less than two-thirds by weight consists
of tobacco leaf or other fibrous material
from the plant Nicotiana tabacum or the
plant Nicotiana rustica.

* * * * *

7. New §§41.12 and 41.13 are added

to read as follows:

§41.12 Classification of cigars and
cigarettes.

The rules set forth in this section
control in determining whether a
tobacco product is classified as a cigar
or as a cigarette for purposes of this part.

(a) Classification of cigars. (1)
General. A tobacco product is classified
as a cigar if:

(i) It consists of a roll of tobacco
wrapped in leaf tobacco; or

(i1) It consists of a roll of tobacco that
contains no more than 3.0 percent by
weight of total reducing sugars and that
is wrapped in a substance containing
tobacco, and it is not classifiable as a
cigarette under paragraph (a)(2) of this
section.

(2) Cigarette classification
precedence. A tobacco product

consisting of a roll of tobacco wrapped
in a substance containing tobacco is
classified as a cigarette rather than as a
cigar if it is described in paragraph
(b)(2) or (b)(3) of this section.

(b) Classification of cigarettes. A
tobacco product is classified as a
cigarette if:

(1) It consists of a roll of tobacco
wrapped in paper or in a substance not
containing tobacco;

(2) It consists of a roll of tobacco that
contains more than 3.0 percent by
weight of total reducing sugars and that
is wrapped in a substance containing
tobacco; or

(3) It consists of a roll of tobacco
wrapped in a substance containing
tobacco, and—

(i) It is put up in a package that bears
a product designation or tax
classification specified in §41.74;

(ii) It has a typical cigarette size and
shape, has a cellulose acetate or other
cigarette-type integrated filter, or is put
up in a traditional cigarette-type
package that does not bear all of the
notice requirements for cigars specified
in §41.73; or

(iii) It has a filler primarily consisting
of flue-cured, burley, oriental, or
unfermented tobaccos or has a filler
material yielding the smoking
characteristics of any of those tobaccos.

§41.13 Cigar certification.

(a) Submission. In the case of a
tobacco product classified as a cigar
under §41.12(a)(1)(ii), the importer
must have filed a tax classification
certification with TTB before removal of
the product subject to internal revenue
tax. The importer must sign, date, and
file the certification with the National
Revenue Center, Alcohol and Tobacco
Tax and Trade Bureau, 550 Main Street,
Cincinnati, Ohio 45202. The
certification must be in the following
form:

I, (name of person executing
certification) of (name and
address of importer) hereby certify
under penalty of perjury that the
product designated (brand
and style of product) __ complies with
__does not comply with (check one) the
rules for classification as a cigar set
forth in 27 CFR 41.12.

(Signature and Date).

(b) Change in product. If, after the
filing of a certification for a product
under paragraph (a) of this section, there
is any change in the composition or
presentation of that product, the
importer must file a new certification
that:

(1) The product complies with the
rules for classification as a cigar; or

(2) The product does not comply with
the rules for classification as a cigar.

8. Section 41.73 is revised to read as
follows:

§41.73 Notice for cigars.

(a) General. Before removal subject to
internal revenue tax, every package of
cigars, except as provided in §41.75,
shall have adequately imprinted on it,
or on a label securely affixed to it:

(1) The designation “cigars”;

(2) The quantity of cigars contained in
the package; and

(3) For small cigars, the classification
of the product for tax purposes (i.e.,
either “small” or “little”).

(b) Additional notice for small cigars.
In addition to the notice required under
paragraph (a) of this section, the
following notice requirements apply to
small cigars put up in a package that is
comparable to a traditional cigarette-
type package:

(1) The declaration “cigars” , “small
cigars”, or “little cigars” must appear in
direct conjunction with, parallel to, and
in substantially the same
conspicuousness of type and
background as the brand name each
time the brand name appears;

(2) A conspicuous “cigars”, “‘small
cigars”, or “little cigars” declaration
must appear on the front, back, and
bottom panels of the package even if the
brand name does not appear on one or
more of these panels; and

(3) A carton containing multiple
packages must bear the declaration
“cigars”, “‘small cigars”, or “little
cigars” in conjunction with the brand
name and on each panel of the carton
that is likely to be visible in a retail sale
display.

PART 44—EXPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES,
WITHOUT PAYMENT OF TAX, OR WITH
DRAWBACK OF TAX

9. The authority citation for part 44 is
revised to read as follows:

Authority: 26 U.S.C. 5142, 5143, 5146,
5701, 5703-5706, 5711-5713, 5721-5723,
5731, 5741, 5751, 5754, 6061, 6065, 6151,
6402, 6404, 6806, 7011, 7212, 7342, 7606,
7805; 31 U.S.C. 9301, 9303, 9304, 9306.

10. In §44.11, a new sentence is
added at the end of the definition of
“Cigar,” a new sentence is added at the
end of paragraph (b) in the definition of
“Cigarette,” and new definitions of
“Substance containing tobacco” and
“Substance not containing tobacco” are
added in alphabetical order, to read as
follows:

§44.11 Meaning of terms.

* * * * *
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Cigar. * * * For classification rules
applicable to cigars, see § 44.12.

Cigarette. * * *

(b) * * * For classification rules
applicable to cigarettes, see § 44.12.

* * * * *

Substance containing tobacco.
Reconstituted tobacco sheet or any other
material, other than leaf tobacco, at least
two-thirds by weight of which consists
of tobacco leaf or other fibrous material
from the plant Nicotiana tabacum or the
plant Nicotiana rustica.

Substance not containing tobacco.
Paper or any other material of which
less than two-thirds by weight consists
of tobacco leaf or other fibrous material
from the plant Nicotiana tabacum or the
plant Nicotiana rustica.

* * * * *

11. New §§44.12 and 44.13 are added

to read as follows:

§44.12 Classification of cigars and
cigarettes.

The rules set forth in this section
control in determining whether a
tobacco product is classified as a cigar
or as a cigarette for purposes of this part.

(a) Classification of cigars. (1)
General. A tobacco product is classified
as a cigar if:

(i) It consists of a roll of tobacco
wrapped in leaf tobacco; or

(i1) It consists of a roll of tobacco that
contains no more than 3.0 percent by
weight of total reducing sugars and that
is wrapped in a substance containing
tobacco, and it is not classifiable as a
cigarette under paragraph (a)(2) of this
section.

(2) Cigarette classification
precedence. A tobacco product
consisting of a roll of tobacco wrapped
in a substance containing tobacco is
classified as a cigarette rather than as a
cigar if it is described in paragraph
(b)(2) or (b)(3) of this section.

(b) Classification of cigarettes. A
tobacco product is classified as a
cigarette if:

(1) It consists of a roll of tobacco
wrapped in paper or in any substance
not containing tobacco;

(2) It consists of a roll of tobacco that
contains more than 3.0 percent by
weight of total reducing sugars and that
is wrapped in a substance containing
tobacco; or

(3) It consists of a roll of tobacco
wrapped in a substance containing
tobacco, and—

(i) It has a typical cigarette size and
shape, has a cellulose acetate or other
cigarette-type integrated filter, or is put
up in a traditional cigarette-type
package that does not bear all of the
notice requirements for cigars specified
in §44.186 or §44.253; or

(ii) It has a filler primarily consisting
of flue-cured, burley, oriental, or
unfermented tobaccos or has a filler
material yielding the smoking
characteristics of any of those tobaccos.

§44.13 Cigar certification.

(a) Submission. In the case of a
tobacco product classified as a cigar
under § 44.12(a)(1)(ii), the manufacturer
must have filed a tax classification
certification with TTB before removal.
The manufacturer must sign, date, and
file the certification with the National
Revenue Center, Alcohol and Tobacco
Tax and Trade Bureau, 550 Main Street,
Cincinnati, Ohio 45202. The
certification must be in the following
form:

I, (name of person executing
certification) of (name and
address of manufacturer) hereby certify
under penalty of perjury that the
product designated (brand
and style of product) __complies with__
does not comply with (check one) the
rules for classification as a cigar set
forth in 27 CFR 44.12.

(Signature and Date).

(b) Change in product. If, after the
filing of a certification for a product
under paragraph (a) of this section, there
is any change in the composition or
presentation of that product, the
manufacturer must file a new
certification that:

(1) The product complies with the
rules for classification as a cigar; or

(2) The product does not comply with
the rules for classification as a cigar.

12. Section 44.186 is revised to read
as follows:

§44.186 Tax classification for cigars.

(a) General. Before removal from a
factory under this subpart, every
package of cigars shall have adequately
imprinted on it, or on a label securely
affixed to it:

(1) The designation “cigars”;

(2) The quantity of cigars contained in
the package; and

(3) For small cigars, the classification
of the product for tax purposes; (i.e.,
either ‘“small” or “little”).

(b) Additional notice for small cigars.
In addition to the notice required under
paragraph (a) of this section, the
following notice requirements apply to
small cigars put up in a package that is
comparable to a traditional cigarette-
type package:

(1) The declaration “cigars”, “small
cigars”, or “little cigars”” must appear in
direct conjunction with, parallel to, and
in substantially the same
conspicuousness of type and
background as the brand name each
time the brand name appears;

(2) A conspicuous “cigars”, “‘small
cigars”, or “little cigars” declaration
must appear on the front, back, and
bottom panels of the package even if the
brand name does not appear on one or
more of these panels; and

(3) A carton containing multiple
packages must bear the declaration
“cigars”, “‘small cigars”, or “little
cigars” in conjunction with the brand
name and on each panel of the carton
that is likely to be visible in a retail sale
display.

13. Section 44.253 is revised to read
as follows:

§44.253 Tax classification for cigars.

(a) General. Before withdrawal of
cigars from a customs warehouse under
this subpart, every package of cigars
shall have adequately imprinted on it,
or on a label securely affixed to it:

(1) The designation “‘cigars”;

(2) The quantity of cigars contained in
the package; and

(3) For small cigars, the classification
of the product for tax purposes (i.e.,
either “small” or “little”).

(b) Additional notice for small cigars.
In addition to the notice required under
paragraph (a) of this section, the
following notice requirements apply to
small cigars put up in a package that is
comparable to a traditional cigarette-
type package:

(1) The declaration “cigars”, “small
cigars”, or “little cigars” must appear in
direct conjunction with, parallel to, and
in substantially the same
conspicuousness of type and
background as the brand name each
time the brand name appears;

(2) A conspicuous “cigars”, “‘small
cigars”, or “little cigars” declaration
must appear on the front, back, and
bottom panels of the package even if the
brand name does not appear on one or
more of these panels; and

(3) A carton containing multiple
packages must bear the declaration
“cigars”, “small cigars”, or “little
cigars” in conjunction with the brand
name and on each panel of the carton
that is likely to be visible in a retail sale
display.

PART 45—REMOVAL OF TOBACCO
PRODUCTS AND CIGARETTE PAPERS
AND TUBES, WITHOUT PAYMENT OF
TAX, FOR USE OF THE UNITED
STATES

14. The authority citation for part 45
continues to read as follows:

Authority: 26 U.S.C. 5703, 5704, 5705,
5723, 5741, 5751, 5762, 5763, 6313, 7212,
7342, 7606, 7805, 44 U.S.C. 3504(h).

15.In §45.11, a new sentence is
added at the end of the definition of
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“Cigar,” a new sentence is added at the
end of paragraph (2) in the definition of
“Cigarette,” and new definitions of
“Substance containing tobacco” and
“Substance not containing tobacco” are
added in alphabetical order, to read as
follows:

§45.11 Meaning of terms.

* * * * *

Cigar. * * * For classification rules
applicable to cigars, see § 45.12.

Cigarette. * * *

(2) * * * For classification rules
applicable to cigarettes, see § 45.12.

* * * * *

Substance containing tobacco.
Reconstituted tobacco sheet or any other
material, other than leaf tobacco, at least
two-thirds by weight of which consists
of tobacco leaf or other fibrous material
from the plant Nicotiana tabacum or the
plant Nicotiana rustica.

Substance not containing tobacco.
Paper or any other material of which
less than two-thirds by weight consists
of tobacco leaf or other fibrous material
from the plant Nicotiana tabacum or the

plant Nicotiana rustica.
* * * * *

16. New §§45.12 and 45.13 are added
to read as follows:

§45.12 Classification of cigars and
cigarettes.

The rules set forth in this section
control in determining whether a
tobacco product is classified as a cigar
or as a cigarette for purposes of this part.

(a) Classification of cigars. (1)
General. A tobacco product is classified
as a cigar if:

(i) It consists of a roll of tobacco
wrapped in leaf tobacco; or

(ii) It consists of a roll of tobacco that
contains no more than 3.0 percent by
weight of total reducing sugars and that
is wrapped in a substance containing
tobacco, and it is not classifiable as a
cigarette under paragraph (a)(2) of this
section.

(2) Cigarette classification
precedence. A tobacco product
consisting of a roll of tobacco wrapped
in a substance containing tobacco is
classified as a cigarette rather than as a
cigar if it is described in paragraph
(b)(2) or (b)(3) of this section.

(b) Classification of cigarettes. A
tobacco product is classified as a
cigarette if:

(1) It consists of a roll of tobacco
wrapped in paper or in any substance
not containing tobacco;

(2) It consists of a roll of tobacco that
contains more than 3.0 percent by
weight of total reducing sugars and that
is wrapped in a substance containing
tobacco; or

(3) It consists of a roll of tobacco
wrapped in a substance containing
tobacco, and—

(i) It is put up in a package that bears
a product designation or tax
classification specified in § 45.45;

(ii) It has a typical cigarette size and
shape, has a cellulose acetate or other
cigarette-type integrated filter, or is put
up in a traditional cigarette-type
package that does not bear all of the
notice requirements for cigars specified
in §45.44; or

(iii) It has a filler primarily consisting
of flue-cured, burley, oriental or
unfermented tobaccos or has a filler
material yielding the smoking
characteristics of any of those tobaccos.

§45.13 Cigar certification.

(a) Submission. In the case of a
tobacco product classified as a cigar
under § 45.12(a)(1)(ii), the manufacturer
must have filed a tax classification
certification with TTB before removal of
the product. The manufacturer must
sign, date, and file the certification with
the National Revenue Center, Alcohol
and Tobacco Tax and Trade Bureau, 550
Main Street, Cincinnati, Ohio 45202.
The certification must be in the
following form:

I, (name of person
executing certification) of
(name and

address of manufacturer) hereby certify
under penalty of perjury that the
product designated
(brand and style of product)
complies with  does not comply
with (check one) the rules for
classification as a cigar set forth in 27
CFR 45.12.
(Signature and Date).

(b) Change in product. If, after the
filing of a certification for a product
under paragraph (a) of this section, there

is any change in the composition or
presentation of that product, the
manufacturer must file a new
certification that:

(1) The product complies with the
rules for classification as a cigar; or

(2) The product does not comply with
the rules for classification as a cigar.

17. Section 45.44 is revised to read as
follows:

§45.44 Notice for cigars.

(a) General. Before removal under this
part, every package of cigars shall have
adequately imprinted on it, or on a label
securely affixed to it:

(1) The designation “cigars”;

(2) The quantity of cigars contained in
the package; and

(3) For small cigars, the classification
of the product for tax purposes (i.e.,
either ‘“‘small” or ““little”).

(b) Additional notice for small cigars.
In addition to the notice required under
paragraph (a) of this section, the
following notice requirements apply to
small cigars put up in a package that is
comparable to a traditional cigarette-
type package:

(1) The declaration “cigars”, “small
cigars”, or “little cigars” must appear in
direct conjunction with, parallel to, and
in substantially the same
conspicuousness of type and
background as the brand name each
time the brand name appears;

(2) A conspicuous “cigars”, “‘small
cigars”, or “little cigars” declaration
must appear on the front, back, and
bottom panels of the package even if the
brand name does not appear on one or
more of these panels; and

(3) A carton containing multiple
packages must bear the declaration
“cigars”, “small cigars”, or “little
cigars” in conjunction with the brand
name.

Signed: August 3, 2006.
John J. Manfreda,
Administrator.

Approved: September 28, 2006.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
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