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Determining Which Underground Storage Tanks Have Undergone An Inspection Since .
December 22, 1998

In section 9005(c)(1), Congress uses the term “inspection” in connection with
determining whether an UST had already undergone an inspection between December 22, 1998
and August 8, 2005. In contrast, however, further in section 9005(c)(1) and then in section
9005(c)(2), Congress uses the term “on-site inspection” (emphasis added) in connection with
subsequent inspections that EPA or states must conduct within, respectively, a 2-year or 3-year
timetable. When enacting section 9005(c)(1), Congress was aware that the states and EPA were
using a variety of compliance monitoring activities to determine an owner/operator’s compliance
with Subtitle I and its implementing regulations or a requirement or standard of a state program
developed under Subtitle L' The use of the term “inspection” without the modifier “on-site” in
section 9005(c)(1) reflects Congress’ understanding of the variety of state and federal activities
that had been used prior to the enactment of the Energy Policy Act to determine an
owner/operator’s compliance with the applicable UST regulations and is limited to the context of
this provision in this legislation. By enacting section 9005(c)(2), Congress made a deliberate
choice to alter both the frequency of inspections, as well as the variety of existing activities used
to determine an owner/operator's compliance, by legislating that EPA or a state conduct on-site
inspections of all USTs every three years.

Therefore, solely for purposes of implementing the requirements of section 9005(c)(1),
USTs that have not undergone a compliance monitoring activity since December 22, 1998, have
not undergone an inspection under section 9005(c)(1) and thus must have an on-site inspection
by August 8, 2007. For the limited purpose of determining which USTs have undergone a
compliance monitoring activity since December 22, 1998, the state agency responsible for
implementing the UST regulatory program may count any of the activities that the state, oran
entity on behalf of the state, was using from December 22, 1998, through August 8, 2005, to
reasonably monitor, evaluate, or determine an owner/operator’s compliance with the federal UST
regulations or the regulations of a state approved under section 9004.2 Any UST that had

undergone such a state or federal activity from December 22, 1998, through August 8, 2005, is
not required to have an on-site inspection by August 8, 2007, under section 9005(c)(1).

Next Steps

This summer QUST expects to publish draft inspection grant guidelines to implement
section 9005(c) of SWDA Subtitle I as amended by the Energy Policy Act of 2005. These
guidelines will incorporate the determination made in this memorandum, and detail what states
must do to meet the on-site inspection requirements in 9005(c). If you have questions or
comments about this memorandum or the inspection requirements contained in the Energy
Policy Act, please contact Tim Smith of my office at smith.timr@epa.gov or 703-603-7158.

cc:  EPA Regional UST Branch Chiefs
EPA Regional UST Program Managers
OUST Managers
OUST Regional Liaisons

' For instance, the Government Accountability Office (GAO) issued a Report to
Congress in May 2001 describing the breadth of UST inspection programs which included the
use of tank owners’ self-certification that their tanks were in compliance as one activity used to
determine UST compliance. The Report also included inspections. EPA considers an inspection
to be a visit to a facility or site for the purpose of gathering information, including direct
observations, to determine compliance with a statutory requirement, regulation, or other legal
obligation.

% While not all such state activities meet EPA’s definition of an inspection, based upon
information before Congress prior to enacting section 9005(c)(1), see n.1, above, such activities
were described to Congress as ways in which some states determine an owner/operator’s
compliance with the applicable UST regulations.
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Dated: May 2, 2007.
Susan Parker Bodine,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

[FR Doc. 07—2266 Filed 5-8—07; 8:45 am]|
BILLING CODE 6560-50-C

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-8310-4]

Grant Guidelines for States Regarding
State Compliance Reports on
Government Underground Storage
Tanks; Solid Waste Disposal Act,
Subtitle I, as Amended by Title XV,
Subtitle B of the Energy Policy Act of
2005

AGENCY: Environmental Protection
Agency.
ACTION: Notice of availability.

SUMMARY: By this notice, the
Environmental Protection Agency
(EPA), Office of Underground Storage
Tanks (OUST) is advising the public
that on April 24, 2007 EPA issued the
grant guidelines for state compliance
reports on government underground
storage tanks (USTs) and subsequently
made the guidelines available on EPA’s
Web site. In this notice, EPA is
publishing the grant guidelines for state
compliance reports on government
USTs in their entirety. EPA developed
the grant guidelines for state compliance
reports on government USTs as required
by Section 9003(j) of Subtitle I of the
Solid Waste Disposal Act, as amended
by Section 1526 of the Energy Policy
Act of 2005.

DATES: On April 24, 2007, EPA issued
and subsequently posted on EPA’s Web
site the grant guidelines for state
compliance reports on government
USTs. EPA is notifying the public via
this notice that the grant guidelines for
state compliance reports on government
USTs are available as of May 9, 2007.

ADDRESSES: EPA posted the grant
guidelines for state compliance reports
on a government USTs on our Web site
at: http://www.epa.gov/oust/fedlaws/
epact_05.htm#Final. You may also
obtain paper copies from the National
Service Center for Environmental
Publications (NSCEP), EPA’s
publications distribution warehouse.
You may requests copies from NSCEP
by calling 1-800—-490—9198; writing to
U.S. EPA/NSCEP, Box 42419,
Cincinnati, OH 45242-0419; or faxing
your request to NSCEP at 301-604—
3408. Ask for: Grant Guidelines To
States For Implementing The Provision
Of The Energy Policy Act Of 2005

Requiring States To Report On The
Compliance Of Government
Underground Storage Tanks (EPA 510—
R-07-003, April 2007).

FOR FURTHER INFORMATION CONTACT:
Steven McNeely, EPA’s Office of
Underground Storage Tanks, at
mcneely.steven@epa.gov or 703—603—
7164.

SUPPLEMENTARY INFORMATION: On August
8, 2005, President Bush signed the
Energy Policy Act of 2005. Title XV,
Subtitle B of this act, titled the
Underground Storage Tank Compliance
Act of 2005, contains amendments to
Subtitle I of the Solid Waste Disposal
Act. This is the first federal legislative
change for the underground storage tank
(UST) program since its inception over
20 years ago. The UST provisions of the
law significantly affect federal and state
UST programs, require major changes to
the programs, and are aimed at further
reducing UST releases to our
environment. Among other things, the
UST provisions of the Energy Policy Act
require that states receiving funding
under Subtitle I comply with certain
requirements contained in the law.
OUST worked, and is continuing to
work, with its partners to develop grant
guidelines that EPA regional tank
programs will incorporate into states’
grant agreements. The guidenlines will
provide states that receive UST funds
with specific requirements, based on the
UST provisions of the Energy Policy
Act, for their state UST programs.

Section 9003(j) of Subtitle I of the
Solid Waste Disposal Act, as amended
by Section 1526 of the Energy Policy
Act, requires states that receive Subtitle
I funding must report to EPA no later
than August 8, 2007 on the compliance
status of government-owned and
government-operated USTs. As a result
of that requirement, EPA worked with
states and other stakeholders to develop
grant guidelines for state compliance
reports on government USTs. States
receiving funds from EPA for their UST
programs must comply with the UST
provisions of the Energy Policy Act and
will be subject to action by EPA under
40 CFR 31.43 if they fail to comply with
the guidelines.

Statutory and Executive Order
Reviews: Under Executive Order 12866
(58 FR 51735, October 4, 1993), this
action is not a “‘significant regulatory
action” and is therefore not subject to
OMB review. Because this grant action
is not subject to notice and comment
requirements under the Administrative
Procedure Act or any other statute, it is
not subject to the Regulatory Flexibility
Act (5 U.S.C. Section 601 et.) or
Sections 202 and 205 of the Unfunded

Mandates Reform Act of 1999 (UMRA)
(Pub. L. 104—4). In addition, this action
does not significantly or uniquely affect
small governments. Although this action
does create new binding legal
requirements, such requirements do not
substantially and directly affect tribes
under Executive Order 13175 (63 FR
67249, November 9, 2000). Although
this grant action does not have
significant federalism implications
under Executive Order 13132 (64 FR
43255, August 10, 1999), EPA consulted
with states in the development of these
grant guidelines. This action is not
subject to Executive Order 13211,
“Actions Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866. This action does not involve
technical standards; thus, the
requirements of Section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
Section 272 note) do not apply. This
action does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. Section 3501 et seq.). The
Congressional Review Act, 5 U.S.C. 801
et seq., generally provides that before
certain actions may take effect, the
agency promulgating the action must
submit a report, which includes a copy
of the action, to each house of the
Congress and to the Comptroller General
of the United States. Since this final
action will contain legally binding
requirements, it is subject to the
Congressional Review Act, and EPA will
submit a report to Congress containing
this final action prior to the publication
of this action in the Federal Register.

Grant Guidelines to States for
Implementing the Provision of the
Energy Policy Act of 2005 Requiring
States to Report on the Compliance of
Government Underground Storage
Tanks

U.S. Environmental Protection
Agency; Office of Underground Storage
Tanks; April 2007.
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