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TABLE 20.—TOTAL (ADDITIONAL) DISCOUNTED BENEFITS OF THE ALTERNATIVE—Continued

Additional Additional
benefits from costs from Additional net
Year extending extending benefits, 7%
404(c), 7% 404(c), 7% discounting
discounting discounting
(A) (B) (A-B)
17,358,000 10,396,000 6,962,000
16,222,000 9,716,000 6,506,000
15,161,000 9,080,000 6,081,000
14,169,000 8,486,000 5,683,000
13,242,000 7,931,000 5,311,000
12,376,000 7,412,000 4,964,000
Total With 7% DISCOUNTING ..ccoiveiieiiiieeiie ettt e s e e e e e e e e eeee s 170,989,000 104,689,000 66,301,000
Total with 3% DISCOUNTING ......eiitiiiiiiiiiie ettt 199,905,000 122,007,000 77,898,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

e Establishing a general non-specific
disclosure requirement

The Department considered
establishing a general, non-specific
disclosure rule requiring that plan
fiduciaries take steps to ensure that
participants and beneficiaries of
participant-directed individual account
plans are provided sufficient
information to make informed decisions
about the management of their
individual accounts without further
specifying what information would have
to be disclosed. This alternative would
have provided fiduciaries with more
flexibility in providing disclosures to
participants and beneficiaries, but may
have also created uncertainty as to the
scope of the required disclosures. It is
possible that the costs to fiduciaries,
and consequently plans, would be lower
than the costs under the proposed
regulation, but not all participants and
beneficiaries may have received the
critical information required under the
proposed regulation. This approach also
may have had the negative effect of
having fiduciaries err on the side of
being conservative and providing more,
but not necessarily useful or
meaningful, information to plan
participants, creating a disincentive for
participants and beneficiaries to review
the furnished material.

¢ Requiring more extensive and
detailed disclosures

The Department considered requiring
more extensive and detailed prospectus-
like disclosure of investment-related
information to participants and
beneficiaries. However, based on a
review of RFI comments and the
Commission’s summary prospectus
initiative, the Department concluded
that a user-friendly summary of key
information would be more beneficial
than more extensive and detailed
disclosures. In this regard, the

Department attempted to define the
most essential information about
available investment options that
should be automatically furnished in a
comparative format to participants and
beneficiaries, and included that
information in the proposal. That
information includes historical and
benchmark performance, and fees and
expenses. In addition, the Department
considered including information on
risk, but believes that risk information is
not easily translated into a simple
uniform comparative format that can be
described in a regulatory standard. The
Department notes that in most cases
more detailed information, including
information on risk is readily available
to participants and beneficiaries through
Internet Web sites, should they decide
to review such information in assessing
the various investment options available
under their plan. Importantly, under the
proposed regulation participants and
beneficiaries will be advised that risks
exist, and will be directed and
encouraged to review more detailed
information prior to making decisions
concerning the investment options most
appropriate for them. The Department
invites comments on any additional
information that should be required.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) and
that are likely to have a significant
economic impact on a substantial
number of small entities. Unless an
agency certifies that a proposed rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities,

section 603 of the RFA requires that the
agency present an initial regulatory
flexibility analysis at the time of the
publication of the notice of proposed
rulemaking describing the impact of the
rule on small entities and seeking public
comment on such impact. Small entities
include small businesses, organizations,
and governmental jurisdictions. For
purposes of analysis under the RFA,
EBSA proposes to continue to consider
a small entity to be an employee benefit
plan with fewer than 100 participants.
The basis of this definition is found in
section 104(a)(2) of ERISA, which
permits the Secretary to prescribe
simplified annual reports for pension
plans that cover fewer than 100
participants.39

Further, while some large employers
may have small plans, in general small
employers maintain most small plans.
Thus, EBSA believes that assessing the
impact of these proposed rules on small
plans is an appropriate substitute for
evaluating the effect on small entities.
The definition of small entity
considered appropriate for this purpose
differs, however, from a definition of
small business that is based on size
standards promulgated by the Small
Business Administration (SBA) (13 CFR
121.201) pursuant to the Small Business
Act (15 U.S.C. 631 et seq.). EBSA
therefore requests comments on the
appropriateness of the size standard
used in evaluating the impact of these
proposed rules on small entities. EBSA

39 Under ERISA section 104(a)(3), the Secretary
may also provide exemptions or simplified
reporting and disclosure requirements for welfare
benefit plans. Pursuant to the authority of ERISA
section 104(a)(3), the Department has previously
issued at 29 CFR 2520.104-20, 2520.104-21,
2520.104—41, 2520.104—46, and 2520.104b-10
certain simplified reporting provisions and limited
exemptions from reporting and disclosure
requirements for small plans, including unfunded
or insured welfare plans, that cover fewer than 100
participants and satisfy certain other requirements.
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has consulted with the SBA Office of
Advocacy concerning use of this
participant count standard for RFA
purposes. See 13 CFR 121.902(b)(4).

The Department prepared an initial
RFA of the proposal because, although
the Department considers it unlikely
that the rule will have a significant
effect on a substantial number of small
plans, the Department does not have
enough information to certify to that
effect. The following subsections
address specific requirements of the
RFA.

(a) Reasons for and Objectives of the
Proposal

A growing number of workers are
preparing for retirement by participating
in participant-directed plans that are
governed by ERISA. Key determinants
of the return on an investment include
the fees and expenses paid. This
proposal is intended to improve the
information that is available to
participants in participant-directed
individual account plans and thereby
enable participants to make good
investment decisions.

The reasons for and objectives of this
proposed regulation are discussed in
detail in Section A of this preamble,
“Background,” and in section ‘“Need for
Regulatory Action” of the Regulatory
Impact analysis (RIA) above. The legal
basis for the proposal is set forth in the
“Authority” section of this preamble,
below.

(b) Estimating Compliance
Requirements for Small Entities/Plans

The Department believes that the
effects of this proposed regulation will
be to increase retirement savings by
reducing investment fees paid by
participants. The Department also
believes that small plans will benefit
from the proposal, because it will clarify
what information must be disclosed to
plan participants.

While small and large plans will incur
administrative costs due to the proposed
regulation, these costs are reasonable
compared to the benefits and will
probably be borne by the participants
who will also receive the benefits of the
proposed regulation. From industry
comments, the Department inferred that
participants in larger plans more often
than participants in smaller plans have
access to needed investment
information. The Department believes
that participants in small plans need as
much information about their plan
investments as participants in larger
plans.

Some expenses, like the legal review
of the proposal that plans may incur due
to the disclosure requirements of the
regulation do not increase
proportionally with plan size.
Nonetheless, it is possible that small
plans incur smaller costs per participant
than larger plans. In general, small plans
offer fewer and less complex plan
investment options than large plans.
Less complex plan investments require
less extensive disclosures and make
disclosures less expensive. Thus, it is

possible that smaller plans will
experience lower per-participant
disclosure costs than larger plans. The
Department invites comments on the
validity of this hypothesis.

Assuming that the plan incurs the
average costs for all disclosure activities
that are considered in the RIA section
above, the following calculation
illustrates how large the costs of the
disclosures would be for a very small
plan (one-participant plan). As can be
seen in Table 21, the total cost of
compliance for a one-participant plan
amounts to less than $134 in the first
year and less than that amount in the
subsequent years. The costs in 2009
include a review cost of about $69 per
plan (one-half hour of a legal
professional’s time plus one-half hour of
a clerical professional’s time), labor
costs of $60 for consolidating the
information for the comparative chart
(one hour), costs of on average $0.40 per
participant for record keeping and
disclosure of information, additional
annual labor cost for distribution of
$0.90 in section 404(c) compliant plans
or plans that already provide similar
information ($1.50 in plans that do not
already provide section 404(c)
compliant or similar information), and
material and postage costs of $0.15 in
404(c) compliant plans or plans that
already provide similar information
($2.30 in plans that do not already
provide section 404(c) compliant or
similar information).

TABLE 21.—CO0STS FOR ONE-PARTICIPANT PLAN (UNDISCOUNTED)

404(c) plans and plans with Non-404(c) plans without simi-
similar information lar information
Type of cost
Initial Subsequent Initial Subsequent
year year year year

Plan REVIBW ..ottt e e ettt e e e e e e e nae e e eraeean $69.00 $35.00 $69.00 $35.00
Consolidation of Information ... 60.00 60.00 60.00 60.00
Actual Dollar Disclosure ......... 0.40 0.15 0.40 0.15
Labor Cost for Distribution ... 0.90 0.90 1.50 1.50
MatErial COSt ....eiiiiieiieiie ettt e et e eaae e e ennes 0.15 0.15 2.30 2.30
LI ] =1 SO O SRR UERRUPRRRRROt 131.00 96.00 134.00 99.00

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

(c) Considered Alternatives

The Department considered several
alternatives that would have required
broader or narrower disclosures and
which in turn would have increased or
decreased the burden on plans.
Exempting small plans from the
disclosure requirements or limiting the
disclosures from small plans would
have reduced the costs small plans may
incur, but would have also failed to
ensure that participants in small plans

receive the information that they need
to make good investment decisions.

(d) Duplicative, Overlapping, and
Conflicting Rules

ERISA section 404(c) and the
regulations thereunder contain
disclosure requirements for plan
fiduciaries of certain participant-
directed account plans that are to some
extent similar to the ones that are
contained in the proposed regulation.
As explained in more detail in section

“A. Background” of this preamble the
Department amended the regulations
under section 404(c) in order to
establish a uniform set of basic
disclosure requirements and to ensure
that all participants and beneficiaries in
participant-directed individual account
plans have access to the same
investment-related information.

In addition, the Department has
consulted the Securities and Exchange
Commission to avoid duplicative,
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overlapping, or conflicting
requirements.

The Department is unaware of any
additional relevant federal rules for
small plans that duplicate, overlap, or
conflict with these proposed
regulations.

(e) Comments

The Department invites interested
persons to submit comments regarding
the impact on small plans of the
proposed regulation and on the
Department’s assessment thereof. The
Department also requests comments on
the alternatives considered and its
conclusions regarding those
alternatives; on any additional
alternatives it should have considered;
on what, if any, special problems small
plans might encounter if the proposal
were to be adopted; and what changes,
if any, could be made to minimize those
problems.

Paperwork Reduction Act

As part of its continuing effort to
reduce paperwork and respondent
burden, the Department of Labor
conducts a pre-clearance consultation
program to provide the general public
and Federal agencies with an
opportunity to comment on proposed
and continuing collections of
information in accordance with the
Paperwork Reduction Act of 1995 (PRA
95) (44 U.S.C. 3506(c)(2)(A)). This helps
to ensure that the public understands
the Department’s collection
instructions; respondents can provide
the requested data in the desired format,
reporting burden (time and financial
resources) is minimized, collection
instruments are clearly understood, and
the Department can properly assess the
impact of collection requirements on
respondents.

Currently, the Department is soliciting
comments concerning the proposed
information collection request (ICR)
included in the proposed regulation. A
copy of the ICR may be obtained by
contacting the PRA addressee shown
below or at http://www.Reglnfo.gov.

The Department has submitted a copy
of the proposed regulation to OMB in
accordance with 44 U.S.C. 3507(d) for
review of its information collections.
The Department and OMB are
particularly interested in comments
that:

¢ Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

e Evaluate the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used;

¢ Enhance the quality, utility, and
clarity of the information to be
collected; and

e Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Comments should be sent to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, DC 20503;
Attention: Desk Officer for the
Employee Benefits Security
Administration. OMB requests that
comments be received within 30 days of
publication of the Notice of Proposed
Rulemaking to ensure their
consideration. Please note that
comments submitted to OMB are a
matter of public record.

PRA Addressee: Gerald B. Lindrew,
Office of Policy and Research, U.S.
Department of Labor, Employee Benefits
Security Administration, 200
Constitution Avenue, NW., Room N—
5718, Washington, DC 20210.
Telephone (202) 693-8410; Fax: (202)
219-4745. These are not toll-free
numbers.

In connection with publication of this
proposed rule, the Department has
submitted an ICR to OMB for its request
of a revised information collection
under OMB Control number 1210-0090.
This is the control number for the
Department’s existing regulation under
ERISA section 404(c), which would be
amended by the proposal.4® The public
is advised that an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
The Department will include a notice

40 See 29 CFR 2550.404c—1. The information

collection provisions of the NPRM impose new
hour and cost burdens on all participant directed
individual account plans, and the Department
intends to include the burden imposed by the
proposal on 404(c) and not-404(c) compliant
participant directed individual account plans under
one control number.

announcing OMB’s action at the final
rule stage.

The proposed regulation on Fiduciary
Requirements for Disclosure in
Participant-Directed Individual Account
Plans would require the disclosure of
plan and investment-related fee and
expense information to participants and
beneficiaries in participant-directed
individual account plans. This ICR
pertains to two categories of information
that is required to be disclosed: “plan-
related”” and “investment-related”
information. The information collection
provisions of the proposal are intended
to ensure that fiduciaries provide
participants and beneficiaries with
sufficient information regarding plan
fees and expenses and designated
investment alternatives to make
informed decisions regarding the
management of their individual
accounts.

The estimates of respondents and
responses are derived primarily from
the Form 5500 Series filings for the 2005
plan year, which is the most recent
reliable data available to the
Department. The burden for the
preparation and distribution of the
disclosures is treated as an hour burden.
Additional cost burden derives from
materials and postage and costs to track
and report required information. It is
assumed that electronic means of
communication will be used in 38
percent of the responses pertaining to
annual notices and that such
communications will make use of
existing systems that comply with the
Department’s electronic media
disclosure guidance (29 CFR 2520.104b—
1(c)). Accordingly, no cost has been
attributed to the electronic distribution
of the information.

The Department estimates that
approximately 437,000 participant
directed individual account plans 41
covering 65,269,000 participants would
be affected by the proposed regulation.
Of these plans, 275,000 plans, covering
49,212,000 participants and
beneficiaries are reported to comply
with ERISA section 404(c), and the
remaining 162,000 plans covering
16,057,000 participants and
beneficiaries are not. The Department’s
estimates of the number of plans and
participants are summarized in Table 22
below.

41 All numbers stated in this document have been
rounded to the nearest 1,000. Any apparent
discrepancy in the calculations described here is
due to this rounding.
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TABLE 22.—NUMBER OF PLANS AND PARTICIPANTS
Type of plan Plans Participants
L0 (o) IR 275,000 49,212,000
LN oT T X0 X (o) USSR SUPPO 162,000 16,057,000
o1 L PRSPPI 437,000 65,269,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

Plan-related Information—29 CFR
2550.404a-5(c). The proposal requires
three subcategories of Plan-related
information to be provided to
participants and beneficiaries. The first
sub-category is General Plan
Information, which provides: how
participants and beneficiaries may give
investment instructions; any specified
limitations on such instructions,
including any restrictions on transfer to
or from a designated investment
alternative; the exercise of voting,
tender and similar rights appurtenant to
an investment in a designated
investment alternative as well as any
restrictions on such rights; the specific
designated investment alternatives
offered under the plan; and any
designated investment managers to
whom participants and beneficiaries
may give investment directions.

(§ 2550.404a-5(c)(1)(i)). This
information must be provided on or
before the date a participant becomes
eligible to participate in the plan, and
afterwards at least annually. Material
changes to this information must be
disclosed not more than 30 days after
adoption. Plans may make these
disclosures in the summary plan
description.

The second subcategory of Plan-
related Information is Administrative
Expense Information, which refers to an
explanation of any fees and expenses for

plan administrative services (e.g., legal,
accounting, recordkeeping) that, to the
extent not included in investment-
related fees and expenses, may be
charged against the individual accounts
of participants or beneficiaries and the
basis on which such charges will be
allocated to, or affect the balance of,
each individual account (e.g., pro rata,
per capita). (§ 2550.404a-5(c)(2)). This
information must be provided on or
before the date a participant becomes
eligible to participate in the plan, and
afterwards at least annually. At least
quarterly, plans must furnish statements
of the aggregate dollar amount charged
to each participant’s account for these
services. Plans may make the initial and
annual disclosures in the summary plan
description or the quarterly benefit
statement, and the quarterly information
may be included in the plan’s quarterly
benefit statements.

The third subcategory of Plan-related
Information is Individual Expense
Information, which describes expenses
charged to individual accounts based on
the actions taken by individual
participants or beneficiaries. This would
include charges for processing
participant loans and qualified domestic
relations orders. (§ 2550.404a—5(c)(3)).
Information describing these charges
must be furnished on or before the date
a participant’s eligibility and annually
thereafter. Plans must provide quarterly

statements identifying and showing the
dollar amounts of each expense actually
charged to an account. Plans may make
the initial and annual disclosures in the
summary plan description or the
quarterly benefit statement, and the
quarterly information may be included
in the plan’s quarterly benefit
statements.

First Year

Annual Disclosure: The Department
assumes that in the year of
implementation, all 437,000 affected
plans will conduct a legal review to
verify their compliance with the
proposed regulation and prepare the
required disclosures. The Department
estimates that the review would, on
average, take one-half hour of a legal
professional’s time at an (in-house)
hourly rate 42 of $113 resulting in a total
aggregate estimate of approximately
218,000 legal hours at an equivalent cost
of approximately $24,628,000. In
addition, the Department estimates that
each plan will spend one-half hour of
clerical time at an (in-house) hourly rate
of $26 preparing the disclosures. This
would result in an hour burden of about
218,000 clerical burden hours with an
equivalent cost of approximately
$5,694,000. These estimates are
summarized in Table 23 below.

TABLE 23.—PLAN-RELATED INFORMATION, GENERAL INFORMATION, FIRST YEAR

: Total - Equivalent :
Number of Professional . . Total clerical Equivalent
Type of plan affected plans hours Clerical hours proLeosusrlgnal hours Cos;%g)lfes' cost—clerical
404(C) weevereeeeneeeens 275,000 0.5 0.5 137,000 137,000 $15,491,000 $3,582,000
Non-404(c) 162,000 0.5 0.5 81,000 81,000 91,370,200 2,112,000
Total oo, 437,000 | cooveveeeiinieienees | e 218,000 218,000 24,628,000 5,694,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

The Department assumes that plans
will send 65,269,000 copies of the
required plan information 43 to plan
participants and beneficiaries, which
will contain an average of 10 pages.

42 The hourly wage estimates used in this analysis
are estimates for 2009 and are based on data from
the Bureau of Labor Statistics National
Occupational Employment Survey (May 2005) and

Paper and printing costs are expected to
be 5 cents per page and mailing costs
are expected to be 76 cents per mailed
disclosure. It is assumed that 38 percent
of the disclosures will be delivered

the Bureau of Labor Statistics Employment Cost
Index (Sept. 2006).

43 While plans are allowed to provide the
disclosure in the SPD or quarterly benefit statement,

electronically. This results in a cost
burden of $50,988,000, as shown in
Table 24.

the paperwork analysis assumes that plans would
provide the required disclosures in a separate
mailing to reduce costs as they otherwise are not
required to send the SPD every year.
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TABLE 24.—PLAN-RELATED INFORMATION, ANNUAL, COST BURDEN
Paper and
N f P N f SH .
Type of plan diggpc?s%rrgs e{)c;lemasifent upn;gggo printing cost Mailing cost Cost burden
per page
404(C) werveererieeee e 49,212,000 62% 10 $0.05 $0.76 $38,444,000
NON-404(C) .eeverreeieieeiese e 16,057,000 62% 10 0.05 0.76 12,544,000
Total oo 65,269,000 | .eeiiiiiiiiiiiiiiieeees | eeeeeririieeee e | eeerriereeee e ennnee | eeseeeeeeees s 50,988,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

Quarterly Disclosure: Plans will also
have to determine the administrative
and individual fees that will be charged
directly against participants’ accounts
on a quarterly basis.#* The Department

estimates a cost burden of
approximately $26,543,000 in the first
year to establish new information
systems or accounting practices that
will collect, track and report the actual

dollar amounts charged to the
individual accounts. This cost is shown
in Table 25.45

TABLE 25.—PLAN-RELATED INFORMATION, COST BURDEN, FIRST YEAR

o Fraction of
Type of plan mggﬂg’grg; foe;t ;?re:)rrt%cgirg cetlzl?:ﬁtlaftci)rz_g Cost burden
report adm|fne|2t£at|ve
B04(C) wuveeeuteetee et a et eb e na e bt e e neas 49,212,000 $1.22 Y3 $20,013,000
Non-404(c) .. 16,057,000 1.22 V3 6,530,000
TOAL e e 65,269,000 | ..ooveiiirieiiiienns | e 26,543,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

Subsequent Years

Annual Disclosure: Based on the 2005
Form 5500 data the Department
estimates that approximately 74,000
new participant-directed individual
account plans would be required to
disclose general plan information each

year.#6 The Department assumes that on

average writing a new disclosure notice
for these plans would require one-half
hour of legal professional time and one-
half hour of clerical time per plan.

This results in an hour burden of
nearly 37,000 hours for legal

professional work and 37,000 hours of
clerical work. The hour burden has an
equivalent cost of approximately
$4,168,000 for legal professional time at
$113 per hour and $964,000 for clerical
time at $26 per hour. These estimates
are summarized in Table 26 below.

TABLE 26.—PLAN-RELATED INFORMATION, GENERAL INFORMATION, NEW PLANS, ANNUAL, SUBSEQUENT YEARS

: Total . Equivalent :
Number of Professional . . Total clerical Equivalent
Type of new plans new plans hours Clerical hours proLeOsL?:gnal hours COStSF)E’)]I;)lfes- cost—olerical
404(C) weeveereieeeieeeeee 46,000 0.5 0.5 23,000 23,000 $2,621,000 $606,000
Non-404(c) 27,000 0.5 0.5 14,000 14,000 1,546,000 3,578,000
Total .eooeeeeeeieeenen. 74,000 | oooeeeieiieeneees | e 37,000 37,000 4,168,000 964,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

The Department also estimates that
363,000 existing plans will require one-
quarter hour of legal professional time
and one-quarter hour of clerical staff
time to update plan documents to take

447t is assumed that the inclusion of the actual
dollar disclosure will add a minimal burden that
has not been quantified.

45 The increase in administrative costs resulting
from disclosing actual dollar fee and expense
disclosure is derived from a GAO report (GAO-03—
551T, “Mutual Funds: Information on Trends in
Fees and Their Related Disclosure,” March 12,
2003, p. 14), which measures the cost of the
disclosures of the actual dollar amount of mutual
fund investment expenses on a participant level.

into account plan changes, such as new
investment alternatives, in subsequent
years. This results in an hour burden of
approximately 91,000 hours for
professional time and 91,000 hours for

The GAO report estimates the initial cost to
generate these disclosures in 2001 at $1 per
account, and the annual cost of continued
compliance at $0.35 per account. The cost to plans
to calculate administrative fees for purposes of the
NPRM is expected to be less, because most of the
expense information to be disclosed under the
regulation is already tracked. The Department
assumes it may cost plans one-third less to provide
these administrative disclosures than it does for
mutual funds to disclose investment costs, leading
to cost estimates in 2009 dollars of about 41 cents

clerical time with an equivalent cost of
approximately $10,230,000 for
professional time and $2,365,000 for
clerical time as summarized in Table 27
below.

per plan participant in the first year and 14 cents
thereafter.

46 The 74,000 new plans include newly created
participant directed account plans as well as some
existing participant directed account plans that
newly elect to be 404(c) compliant in subsequent
years. Plans that newly elect to be 404(c) compliant
in subsequent years had to previously comply with
the new requirements and therefore might need to
spend slightly less time on the review of the 404(c)
requirements than the time indicated in Table 19.
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TABLE 27.—PLAN-RELATED INFORMATION, GENERAL INFORMATION, EXISTING PLANS, ANNUAL, SUBSEQUENT YEARS

Number of : Total : Equivalent ;
Existing plans revised Pro;]%susrl;) nal Clerical hours professional TOt?]IO(;’JreS”caI cost—profes- C(I)Esc%i\flltle?{gal
disclosures hours sional
404(C) weovvereieerenieeeeeen 228,000 0.25 0.25 57,000 57,000 $6,435,000 $1,488,000
Non-404(C) ..cccvvvveenenenne 135,000 0.25 0.25 34,000 34,000 3,795,000 878,000
Total .oooveeeeieee, 363,000 | .eovieiiieniieieen | e 91,000 91,000 10,230,000 2,365,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

As with the first year, the Department
assumes that plans will send 65,269,000
copies of the required plan information
to plan participants and beneficiaries in
all subsequent years, resulting in a cost
burden of $50,988,000.

Quarterly Disclosures: In subsequent
years, plans will also have to determine
the administrative and individual fees
that will be charged directly against
participants’ accounts on a quarterly
basis. The Department estimates a cost
burden of approximately $9,355,000 in

the subsequent years to maintain the
information systems or accounting
practices that will collect, track and
report the actual dollar amounts charged
to the individual accounts. This cost is
shown in Table 28.

TABLE 28.—PLAN-RELATED INFORMATION, COST BURDEN, ANNUAL, SUBSEQUENT YEARS

Fraction of
. | Per participant cost for
Type of plan Nur;\lgngSdls cost from GAO calculating Cost burden
report administrative
fees
072X (o PR PR SRR 49,212,000 $0.43 3 $7,054,000
NONA04(C) cuvveeieeiteeeie ettt ettt e e te et e et e e st e e beesateeteessbeesbeeenseesaseereessaeens 16,057,000 0.43 3 2,302,000
L1 ] €= USSR 65,269,000 | .eeeeiieiiiiiiiiieees | e 9,355,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

Investment-related Information—29
CFR 2550.404a—5(d). The proposal
requires three sub-categories of
Investment-related Information to be
disclosed, which relates to the plans
designated investment alternatives.

Sub-Category 1: Information to be
Provided Automatically

The first subcategory is information to
be provided automatically.
(§ 2550.404a—5(d)(1)). For each
designated investment alternative, the
plan, based on the latest information
available, must disclose specified

identifying information, past
performance data, comparable
benchmark returns, and fee and expense
information. This information must be
furnished on or before the date of a
participant’s eligibility and annually
thereafter. This information must be
furnished in a chart or similar format
designed to help participants compare
the plan’s investment alternatives.

(§ 2550.404a—5(d)(2)). To facilitate
compliance, the proposal includes a
model disclosure form that may be used
by plan fiduciaries.

Preparation: The Department assumes
that the preparation of a comparative
chart containing specified identifying
information, past performance data,
comparable benchmark returns, and fee
and expense information will require
one hour of accountant or financial
professional time at an hourly rate of
$60, which would result in an hour
burden of approximately 437,000 hours
at an equivalent cost of about
$26,290,000. These estimates are
summarized in Table 29 below.

TABLE 29.—INVESTMENT-RELATED INFORMATION, INFORMATION PROVIDED AUTOMATICALLY, PREPARATION

; Total Equivalent
Type of plan NurTé)r?Sr of ProLeOSuSr': nal professional cost—profes-
p hours sional
[N oY a0 X (o USRS 275,000 1 275,000 $16,537,000
[N oL T X0 () O P PP TRPOPRN 162,000 1 162,000 9,754,000
LI 12 LTSRS SPUPP 437,000 | .ooooeieiieeieeie 437,000 26,290,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

Distribution: The comparative chart
needs to be sent to all participants (65.3
million). Given that 38 percent (24.8
million) of all disclosures are made

electronically, only 62 percent will be
sent by mail (40.5 million). The

Department assumes that clerical staff
could spend, on average, two minutes

per disclosure to copy and mail this
information. This burden is shown in
Table 30.
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TABLE 30.—INVESTMENT-RELATED INFORMATION, INFORMATION PROVIDED AUTOMATICALLY, ANNUAL, DISTRIBUTION

Type of plan Total number Disc'?ﬁgﬁes by Number of Clerical hours Total clerical Equivalent
yp p of participants disclosures per disclosure hours cost—clerical
(percent)
404(C) werveererieeee e 49,212,000 62 30,511,000 0.033 1,017,000 $26,514,000
NON-404(C) .eeverreeieieeiese e 16,057,000 62 9,955,000 0.033 332,000 8,651,000
Total v 65,269,000 | ..oooevriieirrieiiene 40,467,000 | .ocoeeereenieiiees 1,349,000 35,166,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

It is assumed this disclosure will be
three pages. As this information is
required to be sent on an annual basis,
the Department assumes it will be sent

with the plan-related information
required pursuant to § 2550.404a—5(c).
Mailing costs are already accounted for
in the calculation of the cost burden for

delivery of the plan-related information.
Table 31 shows the resulting annual
cost burden of $6,070,000.

TABLE 31.—INVESTMENT-RELATED INFORMATION, INFORMATION PROVIDED AUTOMATICALLY, COST BURDEN

Paper and
Number of Percent sent Number of A
Type of plan : ? printing cost Cost burden
disclosures by mail pages per page
AOA(C) woveeeeeeeiee ettt ettt et e e saeeeneennne 49,212,000 62 3 $0.05 $4,577,000
[N\ X (o) SRS 16,057,000 62 3 0.05 1,493,000
Lo = USSR 65,269,000 | .eooveeieiiiiienenies | ereereseeneneenes | eeveereeeeene e 6,070,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

Sub-Category 2: Post-Investment
Information

The second sub-category is post-
investment information. The proposal
requires that when a plan provides for
the pass-through of voting, tender and
similar rights, the fiduciary must
furnish participants and beneficiaries
who have invested in a designated
investment alternative with these
features any materials about such rights
that have been provided to the plan. See
§ 2550.404a-5(d)(3). This requirement is

similar to the requirement currently
applicable to section 404(c) plans
(“pass-through materials”).

Distribution: The Department assumes
that clerical staff will prepare and send
the required materials. It may take the
clerical staff on average one and one-
half minutes to prepare and mail the
post-investment materials. It is further
assumed that this disclosure will be sent
to about 15,153,000 plan participants in
plans that have assets invested in
employer securities. This number was
reduced to reflect that some participants

already receive this information
pursuant to the Department’s Qualified
Default Investment Alternative
regulation (QDIA)47 and the burden is
counted under OMB Control Number
1210-0132. The Department expects 38
percent of the disclosures will be sent
electronically resulting in no burden.
This results in an hour burden of
approximately 235,000 hours of clerical
staff time, with an equivalent cost of
$6,123,000. Table 32 reports the
estimates of the burden.

TABLE 32.—INVESTMENT-RELATED INFORMATION, POST-INVESTMENT INFORMATION, DISTRIBUTION

Number of . Total clerical Equivalent
Type of plan disclosures Clerical hours hours cost—clerical
L () TSP TR 11,656,000 0.025 181,000 $4,710,000
NON-404(C) ettt ettt 3,497,000 0.025 54,000 1,413,000
TOAI e e 15,153,000 | ..oovvvvrvrriieinenne 235,000 6,123,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

The required post-investment
information is assumed to be, on

TABLE 33.—INVESTMENT-RELATED INFORMATION, POST-INVESTMENT INFORMATION, COST BURDEN

average, ten pages long, with mailing
costs of $0.59 per disclosure. As Table

33 shows, this results in an annual cost
burden of $10,240,000.

Paper and
Number of Percent sent Number of v o
Type of plan : : printing cost Mailing cost Cost burden
disclosures by mail pages per page
404(C) worvrereeeee e 11,656,000 62 10 $0.05 $0.59 $7,877,000
NON-404(C) .eeverreiierieieieeeee e 3,497,000 62 10 0.05 0.59 2,363,000

4729 CFR 2550.404c-5 (Oct. 24, 2007).
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TABLE 33.—INVESTMENT-RELATED INFORMATION, POST-INVESTMENT INFORMATION, COST BURDEN—Continued

Paper and
Number of Percent sent Number of P o
Type of plan : : printing cost Mailing cost Cost burden
disclosures by mail pages per page
Total oo 15,153,000 | c.vveverieeeeriieieens | everreseenreseesene | reseenreseesneseenns | eeeeesreseese s 10,240,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

Sub-Category 3: Information To Be
Provided Upon Request

The third subcategory is information
to be provided upon request.
(§2550.404a—5(d)(4)). Participants may
request the plan to provide
prospectuses, financial reports, as well
as statements of valuation and of assets
held by an investment alternative.

Preparation: Plans must be prepared
to provide the required information on
request. The Department expects all
plans to receive, on average, one request
per year for the information. The
Department estimates that plans will
need to devote, on average, one clerical
staff hour to comply with this
requirement. Paperwork burden for this

requirement is divided between

§ 2550.404c—5 (Fiduciary relief for
investments in qualified default
investment alternatives), which was
accounted for previously under OMB
Control Number 1210-0132 (QDIA
regulation), and § 2550.404c—1 (ERISA
section 404(c) plans), which is reflected
in Table 34 below.

TABLE 34.—INVESTMENT-RELATED INFORMATION, INFORMATION ON REQUEST, ANNUAL, PREPARATION

Number of . Total clerical Equivalent
Type of plan disclosures Clerical hours hours cost—clerical
O () TSP PRPURO 275,000 1 275,000 $7,164,000
NONA04(C) vttt sttt et 0 1 0 0
1o - SRS 275,000 | cooooveeeieieieeene 275,000 7,164,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

Distribution: The Department
estimates that in total, plans will
respond to approximately 275,000
requests for information annually. It is
assumed that 38 percent of the
disclosures will be delivered
electronically. For the remaining 62

percent of disclosures (170,000 requests
annually), the Department has assumed
that these disclosures will be sent by
mail and estimates that reproduction
and distribution of these disclosures
will take 2 minutes of clerical time per
request. Plans will therefore have an

additional annual hour burden of 5,700
hours (170,000 requests notices x 0.033
hours). The equivalent cost of these
hours is $148,000. Table 35 contains the
estimates of the burden.

TABLE 35.—INVESTMENT-RELATED INFORMATION, INFORMATION ON REQUEST, ANNUAL, DISTRIBUTION

Number of . .
: : Total clerical Equivalent
Type of plan dlsclorfll;irles by | Clerical hours hours cost—olerical
L 02X (o) TSR URUUR 170,000 0.033 6,000 $148,000
[N Fo g L0 () U I S O ESURS ESOR S
LI 12 LTS SPUPR 170,000 | .oooviviieeieenen, 6,000 148,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

As some of these disclosures are
accounted for under the QDIA
regulation, the cost burden for the

remainder is estimated at approximately
$271,000 based on an average page

length of 20 pages and mailing costs of
$0.59 as shown in Table 36, below.

TABLE 36.—INVESTMENT-RELATED INFORMATION, INFORMATION ON REQUEST, ANNUAL, COST BURDEN

Paper and
Number of Percent sent Number of A "
Type of plan : : printing cost Mailing cost Cost burden
disclosures by mail pages per page
404(C) wovveererreere e 275,000 62 20 $0.05 $0.59 $271,000
NON-404(C) ocvverreeieeiie et 0 62 20 0.05 0.59 0
Total oo 275,000 | .oooiieiieiiieiieies | eerreesreenee s | rreeseeseenreenees | e 271,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.
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Summary

The Department has estimated the

2,732,000 hours with an equivalent cost
of $105,065,000, as shown in Table 37.
The hour burden in the subsequent

years is estimated to be 2,551,000 hours
with an equivalent cost of $92,470,000,
as shown in Table 38.

hour burden in the first year to be

TABLE 37.—HOUR BURDEN FOR FIRST YEAR

. ) Equivalent : ;
Professional Clerical hour Equivalent Total equiva-
Type of plan hour burden burden Total hours cos’g)ag)lfes- cost—clerical lent cost
404(C) woveerrrreere e 412,000 1,610,000 2,022,000 $32,028,000 $41,970,000 $73,998,000
NON-404(C) ocvveerieiie et 243,000 467,000 710,000 18,891,000 12,177,000 31,068,000
Total oo 655,000 2,077,000 2,732,000 50,918,000 54,147,000 105,065,000
Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.
TABLE 38.—HOUR BURDEN FOR YEARS TWO AND THREE
. . Equivalent ; ;
Professional Clerical hour Equivalent Total equiva-
Type of plan hour burden burden Total hours costSi—oE]?Ifes- cost—clerical lent cost
404(C) wevveererreeee e 355,000 1,553,000 1,908,000 $25,593,000 $40,482,000 $66,075,000
NON-404(C) ovveerierie et 209,000 433,000 643,000 15,095,000 11,299,000 26,395,000
Total oo 565,000 1,986,000 2,551,000 40,688,000 51,781,000 92,470,000
Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

The Department has estimated the
cost burden in the first year to be
$94,112,000; and $76,925,000 in the

subsequent years. These estimates are
shown in Table 39.

TABLE 39.—TOTAL COST BURDEN
First year— Subsequent
Type of plan total cost years—total
burden cost burden
L (o PSSP $71,182,000 $58,223,000
Non-404(c) 22,930,000 18,702,000
1o £ PSPPSR UPPRUPIP 94,112,000 76,925,000

Note: The displayed numbers are rounded to the nearest thousand and therefore may not add up to the totals.

Type of Review: Revised collection.

Agency: Employee Benefits Security
Administration, Department of Labor.

Title: Fiduciary Requirements for
Disclosure in Participant-Directed
Individual Account Plans

OMB Number: 1210-0090.

Affected Public: Business or other for-
profit; not-for-profit institutions.

Respondents: 437,000

Responses: 407,042,000

Frequency of Response: Annually;
quarterly.

Estimated Annual Burden Hours:
2,732,000 hours in the first year;
2,551,000 hours in each subsequent
year.

Estimated Annual Burden Cost:
$94,112,000 in the first year;
$76,925,000 in each subsequent year.

Congressional Review Act Statement

This notice of proposed rulemaking is
subject to the Congressional Review Act
provisions of the Small Business

Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.) and, if
finalized, will be transmitted to the
Congress and the Comptroller General
for review.

Unfunded Mandates Reform Act
Statement

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4), as well as Executive Order
12875, the notice of proposed
rulemaking does not include any federal
mandate that will result in expenditures
by state, local, or tribal governments in
the aggregate of more than $100 million,
adjusted for inflation, or increase
expenditures by the private sector of
more than $100 million, adjusted for
inflation.

Federalism Statement

Executive Order 13132 (August 4,
1999) outlines fundamental principles
of federalism and requires the

adherence to specific criteria by Federal
agencies in the process of their
formulation and implementation of
policies that have substantial direct
effects on the States, the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. The
proposed regulations would not have
federalism implications because they
have no substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Section 514 of
ERISA provides, with certain exceptions
specifically enumerated that are not
pertinent here, that the provisions of
Titles I and IV of ERISA supersede State
laws that relate to any employee benefit
plan covered by ERISA. The
requirements implemented in the
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proposed regulations do not alter the
fundamental provisions of the statute
with respect to employee benefit plans,
and as such would have no implications
for the States or the relationship or
distribution of power between the
national government and the States.

List of Subjects in 29 CFR Part 2550

Employee benefit plans, Fiduciaries,
Investments, Pensions, Disclosure,
Reporting and recordkeeping
requirements, and Securities.

For the reasons set forth in the
preamble, the Department proposes to
amend Subchapter F, Part 2550 of Title
29 of the Code of Federal Regulations as
follows:

Subchapter F—Fiduciary
Responsibility Under the Employee
Retirement Income Security Act of 1974

PART 2550—RULES AND
REGULATIONS FOR FIDUCIARY
RESPONSIBILITY

1. The authority citation for part 2550
continues to read as follows:

Authority: 29 U.S.C. 1135; sec. 657, Pub.
L. 107-16, 115 Stat.38; and Secretary of
Labor’s Order No. 1-2003, 68 FR 5374 (Feb.
3, 2003). Sec. 2550.401b—1 also issued under
sec. 102, Reorganization Plan No. 4 of 1978,
43 FR 47713 (Oct. 17, 1978), 3 CFR, 1978
Comp. 332, effective Dec. 31, 1978, 44 FR
1065 (Ian. 3,1978), 3 CFR, 1978 Comp. 332.
Sec. 2550.401c—1 also issued under 29 U.S.C.
1101. Sections 2550.404c—1 and 2550.404¢c—
5 also issued under 29 U.S.C. 1104. Sec.
2550.407c-3 also issued under 29 U.S.C.
1107. Sec. 2550.408b—1 also issued under 29
U.S.C. 1108(b)(1) and sec. 102,
Reorganization Plan No. 4 of 1978, 3 CFR,
1978 Comp. p. 332, effective Dec. 31, 1978,
44 FR 1065 (Jan. 3, 1978), and 3 CFR, 1978
Comp. 332. Sec. 2550.412-1 also issued
under 29 U.S.C. 1112.

2. Add § 2550.404a—5 to read as
follows:

§2550.404a-5 Fiduciary requirements
for disclosure in participant-directed
individual account plans.

(a) General. The investment of plan
assets is a fiduciary act governed by the
fiduciary standards of section
404(a)(1)(A) and (B) of the Employee
Retirement Income Security Act of 1974,
as amended (ERISA), 29 U.S.C. 1001 et
seq. (all section references herein are
references to ERISA unless otherwise
indicated). Pursuant to section
404(a)(1)(A) and (B), fiduciaries must
discharge their duties with respect to
the plan prudently and solely in the
interest of participants and
beneficiaries. Where the documents and
instruments governing an individual
account plan, as defined in section
(3)(34), provide for the allocation of

investment responsibilities to
participants or beneficiaries, fiduciaries,
consistent with section 404(a)(1)(A) and
(B), must take steps to ensure that such
participants and beneficiaries, on a
regular and periodic basis, are made
aware of their rights and responsibilities
with respect to the investment of assets
held in, or contributed to, their accounts
and are provided sufficient information
regarding the plan, including fees and
expenses, and regarding designated
investment alternatives, including fees
and expenses attendant thereto, to make
informed decisions with regard to the
management of their individual
accounts.

(b) Satisfaction of duty to disclose.
For plan years beginning on or after
January 1, 2009, the fiduciary (or
fiduciaries) of an individual account
plan must comply with the disclosure
requirements set forth in paragraphs (c)
and (d) of this section with respect to
each participant or beneficiary that,
pursuant to the terms of the plan, has
the right to direct the investment of
assets held in, or contributed to, his or
her individual account. Compliance
with paragraphs (c) and (d) of this
section will satisfy the duty to make the
regular and periodic disclosures
described in paragraph (a) of this
section.

(c) Disclosure of plan-related
information. A fiduciary (or a person or
persons designated by the fiduciary to
act on its behalf) shall provide to each
participant or beneficiary the plan-
related information described in
paragraphs (c)(1) through (3) of this
section, based on the latest information
available to the plan.

(1) General.

(i) On or before the date of plan
eligibility and at least annually
thereafter:

(A) An explanation of the
circumstances under which participants
and beneficiaries may give investment
instructions;

(B) An explanation of any specified
limitations on such instructions under
the terms of the plan, including any
restrictions on transfer to or from a
designated investment alternative;

(C) A description of or reference to
plan provisions relating to the exercise
of voting, tender and similar rights
appurtenant to an investment in a
designated investment alternative as
well as any restrictions on such rights;

(D) An identification of any
designated investment alternatives
offered under the plan; and

(E) An identification of any
designated investment managers; and

(ii) Not later than 30 days after the
date of adoption of any material change

to the information described in
paragraph (c)(1)(i) of this section, each
participant and beneficiary shall be
furnished a description of such change.

(2) Administrative expenses.

(i) On or before the date of plan
eligibility and at least annually
thereafter, an explanation of any fees
and expenses for plan administrative
services (e.g., legal, accounting,
recordkeeping) that, to the extent not
otherwise included in investment-
related fees and expenses, may be
charged to the plan and the basis on
which such charges will be allocated
(e.g., pro rata, per capita) to, or affect the
balance of, each individual account, and

(ii) At least quarterly, a statement that
includes:

(A) The dollar amount actually
charged during the preceding quarter to
the participant’s or beneficiary’s
account for administrative services, and

(B) A description of the services
provided to the participant or
beneficiary for such amount (e.g.,
recordkeeping).

(3) Individual expenses.

(i) On or before the date of plan
eligibility and at least annually
thereafter, an explanation of any fees
and expenses that may be charged
against the individual account of a
participant or beneficiary for services
provided on an individual, rather than
plan, basis (e.g., fees attendant to
processing plan loans or qualified
domestic relations orders, fees for
investment advice or similar services
charged on an individual basis), and

(ii) At least quarterly, a statement that
includes:

(A) The dollar amount actually
charged during the preceding quarter to
the participant’s or beneficiary’s
account for individual services, and

(B) A description of the services
provided to the participant or
beneficiary for such amount (e.g., fees
attendant to processing plan loans).

(d) Disclosure of investment-related
information. A fiduciary (or a person or
persons designated by the fiduciary to
act on its behalf), based on the latest
information available to the plan, shall:

(1) Information to be provided
automatically. Provide to each
participant or beneficiary, on or before
the date of plan eligibility and at least
annually thereafter, the following
information with respect to each
designated investment alternative
offered under the plan—

(i) Identifying information. Such
information shall include:

(A) The name of the designated
investment alternative;

(B) An Internet Web site address that
is sufficiently specific to lead
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participants and beneficiaries to
supplemental information regarding the
designated investment alternative,
including the name of the investment’s
issuer or provider, the investment’s
principal strategies and attendant risks,
the assets comprising the investment’s
portfolio, the investment’s portfolio
turnover, the investment’s performance
and related fees and expenses;

(C) The type or category of the
investment (e.g., money market fund,
balanced (stocks and bonds) fund, large-
cap fund); and,

(D) The type of management utilized
by the investment (e.g., actively
managed, passively managed);

(ii) Performance data. For designated
investment alternatives with respect to
which the return is not fixed, the
average annual total return (percentage)
of the investment for the following
periods, if available: 1-year, 5-year, and
10-year, measured as of the end of the
applicable calendar year; as well as a
statement indicating that an
investment’s past performance is not
necessarily an indication of how the
investment will perform in the future. In
the case of designated investment
alternatives with respect to which the
return is fixed for the term of the
investment, both the fixed rate of return
and the term of the investment;

(iii) Benchmarks. For designated
investment alternatives with respect to
which the return is not fixed, the name
and returns of an appropriate broad-
based securities market index over the
1-year, 5-year, and 10-year periods
comparable to the performance data
periods provided under paragraph
(d)(2)(ii) of this section, and which is
not administered by an affiliate of the
investment provider, its investment
adviser, or a principal underwriter,
unless the index is widely recognized
and used;

(iv) Fee and expense information. For
designated investment alternatives with
respect to which the return is not fixed:

(A) The amount and a description of
each shareholder-type fee (i.e., fees
charged directly against a participant’s
or beneficiary’s investment), such as
sales loads, sales charges, deferred sales
charges, redemption fees, surrender
charges, exchange fees, account fees,
purchase fees, and mortality and
expense fees;

(B) The total annual operating
expenses of the investment expressed as
a percentage (e.g., expense ratio); and

(C) A statement indicating that fees
and expenses are only one of several
factors that participants and
beneficiaries should consider when
making investment decisions. In the
case of designated investment

alternatives with respect to which the
return is fixed for the term of the
investment, the amount and a
description of any shareholder-type fees
that may be applicable to a purchase,
transfer or withdrawal of the investment
in whole or in part;

(v) Disclosure on or before date of
plan eligibility. The requirement in
paragraph (d)(1) of this section to
provide information to a participant on
or before the date of plan eligibility may
be satisfied by furnishing to the
participant the most recent annual
disclosure furnished to participants and
beneficiaries pursuant to paragraph
(d)(1) of this section and any material
changes to the information furnished to
participants and beneficiaries pursuant
to paragraph (c)(1)(ii) of this section.

(2) Comparative format. Furnish the
information described in paragraph
(d)(1) of this section in a chart or similar
format that is designed to facilitate a
comparison of such information for each
designated investment alternative
available under the plan; as well as:

(i) a statement indicating the name,
address, and telephone number of the
fiduciary (or a person or persons
designated by the fiduciary to act on its
behalf) to contact for the provision of
the information required by paragraph
(d)(4) of this section, and

(ii) A statement that more current
investment-related information (e.g., fee
and expense and performance
information) may be available at the
listed Internet Web site addresses (see
paragraph (d)(1)(i)(B) of this section).
Nothing herein, however, shall preclude
a fiduciary from including additional
information that the fiduciary
determines appropriate for such
comparisons, provided such
information is not inaccurate or
misleading;

(3) Information to be provided
subsequent to investment. Provide to
each investing participant or
beneficiary, subsequent to an
investment in a designated investment
alternative, any materials provided to
the plan relating to the exercise of
voting, tender and similar rights
appurtenant to the investment, to the
extent that such rights are passed
through to such participant or
beneficiary under the terms of the plan;

(4) Information to be provided upon
request. Provide to each participant or
beneficiary, either at the times specified
in paragraph (d)(1), or upon request, the
following information relating to
designated investment alternatives—

(i) Copies of prospectuses (or any
short-form or summary prospectus, the
form of which has been approved by the
Securities and Exchange Commission)

for the disclosure of information to
investors by entities registered under
either the Securities Act of 1933 or the
Investment Company Act of 1940, or
similar documents relating to
designated investment alternatives that
are provided by entities that are not
registered under either of these Acts.

(ii) Copies of any financial statements
or reports, such as statements of
additional information and shareholder
reports, and of any other similar
materials relating to the plan’s
designated investment alternatives, to
the extent such materials are provided
to the plan;

(iii) A statement of the value of a
share or unit of each designated
investment alternative as well as the
date of the valuation; and

(iv) A list of the assets comprising the
portfolio of each designated investment
alternative which constitute plan assets
within the meaning of 29 CFR 2510.3-
101 and the value of each such asset (or
the proportion of the investment which
it comprises);

(e) Form of disclosure. (1) The
information required to be disclosed
pursuant to paragraphs (c)(1), (c)(2)(i),
and (c)(3)(i) of this section may be
provided as part of the plan’s summary
plan description furnished pursuant to
ERISA section 102 or as part of a
pension benefit statement furnished
pursuant to ERISA section
105(a)(1)(A)(), if such summary plan
description or pension benefit statement
is furnished at a frequency that
comports with paragraph (c)(1) of this
section.

(2) The information required to be
disclosed pursuant to paragraphs
(c)(2)(ii) and (c)(3)(ii) of this section may
be included as part of a pension benefit
statement furnished pursuant to ERISA
section 105(a)(1)(A)(@).

(3) A fiduciary that uses and
accurately completes the model format
set forth in the Appendix will be
deemed to have satisfied the
requirements of paragraph (d)(2) of this
section.

(4) Except with respect to the dollar
amounts required to be included under
paragraphs (c)(2)(ii)(A) and (c)(3)(ii)(A)
of this section, fees and expenses may
be expressed in terms of a monetary
amount, formula, percentage of assets,
or per capita charge.

(5) The information required to be
prepared by the fiduciary for disclosure
under this section shall be written in a
manner calculated to be understood by
the average plan participant.

(f) Selection and monitoring. Nothing
herein is intended to relieve a fiduciary
from its duty to prudently select and
monitor providers of services to the plan
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or designated investment alternatives
offered under the plan.

(g) Manner of furnishing. Disclosures
under this section shall be furnished in
any manner consistent with the
requirements of 29 CFR 2520.104b—1 of
this chapter, including paragraph (c) of
that section relating to the use of
electronic media.

(h) Definitions. For purposes of this
section, the term—

(1) Designated investment alternative
means any investment alternative
designated by the plan into which
participants and beneficiaries may
direct the investment of assets held in,
or contributed to, their individual
accounts. The term ““designated
investment alternative” shall not
include “brokerage windows,” “self-
directed brokerage accounts,” or similar

plan arrangements that enable
participants and beneficiaries to select
investments beyond those designated by
the plan.

(2) Average annual total return means
the average annual profit or loss realized
by a designated investment alternative
at the end of a specified period,
calculated in the same manner as
average annual total return is calculated
under Item 21 of Securities and
Exchange Commission Form N-1A with
respect to an open-end management
investment company registered under
the Investment Company Act of 1940.

(3) Total annual operating expenses
means annual operating expenses of the
designated investment alternative (e.g.,
investment management fees,
distribution, service, and administrative

expenses) that reduce the rate of return
to participants and beneficiaries,
expressed as a percentage, calculated in
the same manner as total annual
operating expenses is calculated under
Instruction 3 to Item 3 of Securities and
Exchange Commission Form N-1A with
respect to an open-end management
investment company registered under
the Investment Company Act of 1940.

(4) At least annually thereafter means
at least once in any 12-month period,
without regard to whether the plan
operates on a calendar or fiscal year
basis.

(5) At least quarterly means at least
once in any 3-month period, without
regard to whether the plan operates on
a calendar or fiscal year basis.

BILLING CODE 4510-29-P
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APPENDIX to §2550.404a-5 — Model Comparative Chart

ABC Corporation 401k Savings Plan
Investment Options — January 1, 200X

Whether you will have adequate savings at retirement will depend in large part on how much you choose
to save and how you invest your savings. The following information will assist you in comparing the
designated investment options available to you under the ABC Corporation 401k Savings Plan.

While the information furnished below is important to making informed investment decisions, you should
carefully review all available information about an investment option prior to directing your retirement’
savings into an investment option. Internet Web site addresses are provided to help you access additional
information (such as investment strategies and risks, portfolio holdings and turnover) about each of the
plan’s investment options. You may also contact your plan representative, [insert name of fiduciary or
designee] at [insert telephone number and address] for additional information or visit the Department of
Labor’s Web site for general information on investing for retirement. See
www.dol.gov/ebsa/investing.html

Part I. Performance Information

This chart shows each option’s performance over several time periods and compares the performance
with a recognized benchmark. For options with returns that vary over time, past performance does not
guarantee how your investment in the option will perform in the future; your investment in these options
could lose money.

Name/ Mgmt. Fixed Average Annual Total Benchmark/Index
Type of Option Return/ Return
Term as of 12/31/0X as of 12/31/0X
lyr. Syr. 10yr. lyr. Syr.  10yr.
Stock Funds
A Fund/S&P 500 Index Passive NA 15.6% 6.1% 8.3% 15.8% 6.2% 8.4%
www.Web site.com S&P 500
B Fund/Large Cap Active NA 8.9% 22% NA -8.9% 59% 12.2%
www.Web site.com Russell 1000
C Fund/Int’1 Stock Active NA 43% 52% 11.2% 26.9% 154% 8.1%
www.Web site.com MSCI EAFE
D Fund/Mid Cap ETF Passive NA 15% 12.7% 11.4% 15% 13% 12%
www.Web site.com Russell Midcap
Bond Funds
E Fund/Bond Index Passive NA 4.3% 52% 6.2% 43% 5.1% 6.2%
www.Web site.com LBA U.S. Aggr. Bd.
Other
F Fund/ GICs Active NA 47%  44% 5% 5% 3% 3.8%
www.Web site.com US 91 Day T Bill
G Fund/Stable Value Active NA 43% 4.0% 4.9% 47% 3.4% 4.3%
www.Web site.com Treasury CM
H 200X GIC NA 4% NA NA NA NA
www.Web site.com 2 yr.
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Part I[1. Fees and Expense Information

This chart shows only investment-related fees and expenses for investment options offered in your plan.
Fees and expenses are only one of many factors to consider when you decide to invest in an option.
You may also want to think about whether an investment in a particular option, along with your other
investments, will help you achieve your financial goals.

Name/ Type of Option Total Annual Shareholder/Shareholder-type
Operating Fees **
Expenses *
Stock Funds
A Fund/ 0.18% $20 annual service fee assessed for accounts holding
S&P 500 Index less than $10,000. May be waived in certain
circumstances.
B Fund / 2.45% 4.25% deferred sales charge against amounts redeemed
Large Cap within 12 months of purchase.
C Fund/International Stock 0.79% 5.75% sales charge against amounts invested.
D Fund/ 0.20% 4.25% sales charge against amounts invested or
Mid Cap ETF redeemed.
Bond Funds
E Fund/ 0.50% N/A
Bond Index
Other
F Fund/ 0.46% 10% charge against amounts withdrawn within 18 mos.
GICs of initial investment.
G Fund/ 0.65% Dollars withdrawn may not be transferred to a
Stable Value competing fund for 90 days after withdrawal.
H 200X GIC NA 12% charge against amounts withdrawn before
maturity.

For an explanation of non investment-related fees and expenses, such as recordkeeping or loan processing
fees that may be charged against your account, you may consult your [SPD], [insert name of annual
disclosure used to satisfy § 2550.404a-5(c)], [and] [quarterly benefit statement]. The dollar amount
actually charged to your account during the preceding quarter for such administrative or individual
expenses will be reported to you on a quarterly basis.

NOTE: More current information about your plan’s investment options,
including fees and expenses and performance updates, may be available at the
listed Internet Web site addresses.

*Total Annual Operating Expenses are ongoing expenses paid indirectly from your investment in this option each
year, expressed as a percentage of the value of your investment in the option (e.g., expense ratio).

**Shareholder/Shareholder-type Fees are fees paid directly from your investment in this option (e.g., sales loads,
sales charges, deferred sales charges, redemption fees, exchange fees, account fees, purchase fees, transfer or
withdrawal fees, surrender charges, contract maintenance fees, and mortality and expense charges).

BILLING CODE 4510-29-C ) ) (B) The participant or beneficiary is beneficiary will be considered to have

3. II}'§ 2550.404c—1 revise (b)(2)(i)(B), provided or has the opportunity to sufficient information if the participant
(c)(1)(ii), and (f)(1), and add (d)(2)(iv) to  gbtain sufficient information to make or beneficiary is provided by an
read as follows: informed investment decisions with identified plan fiduciary (or a person or
§2550.404c-1 ERISA section 404(c) plans. Tegard to investment alternatives persons designated by the plan fiduciary
% * % % % available under the plan, and incidents to act on his behalf):

(1) An explanation that the plan is
intended to constitute a plan described
in section 404(c) of the Employee
Retirement Income Security Act, and 29

) * * * of ownership appurtenant to such
(2) % * * investments. For purposes of this
() * * * subparagraph, a participant or
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CFR 2550.404c-1, and that the
fiduciaries of the plan may be relieved
of liability for any losses which are the
direct and necessary result of
investment instructions given by such
participant or beneficiary;

(2) Identification of any designated
investment managers;

(3) The information required pursuant
to 29 CFR 2550.404a—5; and

(4) In the case of plans which offer an
investment alternative which is
designed to permit a participant or
beneficiary to directly or indirectly
acquire or sell any employer security
(employer security alternative), a
description of the procedures
established to provide for the
confidentiality of information relating to
the purchase, holding and sale of
employer securities, and the exercise of
voting, tender and similar rights, by
participants and beneficiaries, and the
name, address and phone number of the
plan fiduciary responsible for
monitoring compliance with the
procedures (see paragraphs
(d)(2)(i1)(E)(4)(vii), (viii) and (ix) of this
section).

(C) * Kk %

(1) * *x %

(ii) For purposes of sections 404(c)(1)
and 404(c)(2) of the Act and paragraphs
(a) and (d) of this section, a participant
or beneficiary will be deemed to have
exercised control with respect to voting,
tender or similar rights appurtenant to
the participant’s or beneficiary’s
ownership interest in an investment
alternative, provided that the
participant’s or beneficiary’s investment
in the investment alternative was itself
the result of an exercise of control; the
participant or beneficiary was provided
a reasonable opportunity to give
instruction with respect to such
incidents of ownership, including the
provision of the information described
in 29 CFR 2550.404a—5(d)(3); and the
participant or beneficiary has not failed
to exercise control by reason of the

circumstances described in paragraph
(c)(2) of this section with respect to such
incidents of ownership.

* * * * *

(d) * % %

(2] * % %

(iv) Paragraph (d)(2)(i) of this section
does not serve to relieve a fiduciary
from its duty to prudently select and
monitor any designated investment
manager or designated investment

alternative offered under the plan.
* * * * *

(f]***

(1) A plan is an individual account
plan described in section 3(34) of the
Act. The plan states that a plan
participant or beneficiary may direct the
plan administrator to invest any portion
of his individual account in a particular
diversified equity fund managed by an
entity which is not affiliated with the
plan sponsor, or any other asset
administratively feasible for the plan to
hold. However, the plan provides that
the plan administrator will not
implement certain listed instructions for
which plan fiduciaries would not be
relieved of liability under section 404(c)
(see paragraph (d)(2)(ii) of this section).
Plan participants and beneficiaries are
permitted to give investment
instructions during the first week of
each month with respect to the equity
fund and at any time with respect to
other investments. The plan provides
for the pass-through of voting, tender
and similar rights incidental to the
holding in the account of a participant
or beneficiary of an ownership interest
in the equity fund or any other
investment alternative available under
the plan. The plan administrator of Plan
A provides each participant and
beneficiary with the information
described in paragraph (b)(2)(i)(B) of
this section upon their entry into the
plan (including the information that
must be provided on or before plan
eligibility pursuant to 29 CFR
2550.404a-5), and provides updated
information in the event of any material

change in the information provided.
Subsequent to any investment by a
participant or beneficiary, the plan
administrator forwards to the investing
participant or beneficiary any materials
provided to the plan relating to the
exercise of voting, tender or similar
rights attendant to ownership of an
interest in such investment (see
paragraph (b)(2)(i)(B)(3) of this section
and 29 CFR 2550.404a—-5(d)(3)). Upon
request, the plan administrator provides
each participant or beneficiary with
copies of any prospectuses (or similar
documents relating to designated
investment alternatives that are
provided by entities that are not
registered under the Securities Act of
1933 or the Investment Company Act of
1940), financial statements and reports,
and any other materials relating to the
designated investment alternatives
available under the plan in accordance
with 29 CFR 2550.404a—5(d)(4)(i) and
(ii). Also upon request, the plan
administrator provides each participant
and beneficiary with other information
required by 29 CFR 2550.404a-5(d)(4)
with respect to the equity fund, which
is a designated investment alternative,
including information concerning the
latest available value of the participant’s
or beneficiary’s interest in the equity
fund. Plan A meets the requirements of
paragraph (b)(2)(i)(B) of this section
regarding the provision of investment
information.

Note: The regulation imposes no additional
obligation on the administrator to furnish or
make available materials relating to the
companies in which the equity fund invests
(e.g., prospectuses, proxies, etc.).

* * * * *

Signed at Washington, DG, this 15th day of
July 2008.

Bradford P. Campbell,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. E8-16541 Filed 7-22-08; 8:45 am]
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