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any tribal issues, and consider the
government-to-government relationship
of the United States with tribal entities.
We also consider any social impacts that
might occur because of the designation.

In preparing this final rule, we have
determined that there are currently no
HCPs, management plans, or
conservation partnerships for the
southwest Alaska DPS of the northern
sea otter, and this final designation does
not include any tribal lands. We
anticipate no impact to tribal lands,
partnerships, or HCPs from this critical
habitat designation. Thus, we are not
excluding any areas from this final
designation based on other relevant
impacts.

Accordingly, given the relatively
small potential economic effects and
other effects of designating critical
habitat for the southwest Alaska DPS of
the northern sea otter, and the
regulatory, educational and
informational benefits of critical habitat,
we are not excluding any areas from the
final designation.

Editorial Change to the Table at 50 CFR
17.11(h)

We also make one editorial change to
the northern sea otter’s entry in the List
of Endangered and Threatened Wildlife
at 50 CFR 17.11(h). Specifically, we
update the entry to accurately reflect the
citation of the special rule for this DPS,
which was published on August 15,
2006, at 71 FR 46864. In that final rule,
we inadvertently neglected to update
the entry to note the special rule at 50
CFR 17.40(p). This editorial change will
ensure the entry for the northern sea
otter in the List of Endangered and
Threatened Wildlife at 50 CFR 17.11(h)
is complete and accurate.

Required Determinations

Regulatory Planning and Review—
Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this final
rule is not significant and has not
reviewed this final rule under Executive
Order 12866 (E.O. 12866). OMB bases
its determination upon the following
four criteria:

1. Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

2. Whether the rule will create
inconsistencies with other Federal
agencies’ actions.

3. Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

4. Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions), as described below.
However, no regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
Based on our FEA of the designation, we
provide our analysis for determining
whether the designation of critical
habitat for the southwest Alaska DPS of
the northern sea otter will result in a
significant economic impact on a
substantial number of small entities.

According to the Small Business
Administration, small entities include
small organizations, such as
independent nonprofit organizations,
and small governmental jurisdictions
including school boards and city and
town governments that serve fewer than
50,000 residents, as well as small
businesses (13 CFR 121.201). Small
businesses include manufacturing and
mining concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors with less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
this designation, as well as types of
project modifications that may result. In
general, the term “significant economic
impact” is meant to apply to a typical
small business firm’s business
operations.

To determine if the designation of
critical habitat for the southwest Alaska
DPS of the northern sea otter will affect
a substantial number of small entities,
we considered the number of small
entities affected within particular types
of economic activities, such as oil spill
planning and response, oil and gas

exploration and development, marine
and coastal construction activities, and
water quality management. Specifically,
we identified 12 small entities that may
be affected by these activities (3 are in
the deep sea freight transportation
business, 2 are in the general
construction business, 3 are government
jurisdictions, and 4 are in the seafood
processing business). In estimating the
numbers of small entities potentially
affected, we considered whether the
activities of these entities may entail
any Federal involvement. Critical
habitat designation will not affect
activities that do not have any Federal
involvement; designation of critical
habitat affects activities conducted,
funded, or authorized by Federal
agencies.

Once this critical habitat designation
takes effect, Federal agencies must
consult with us under section 7 of the
Act if their activities may affect
designated critical habitat.
Consultations to avoid the destruction
or adverse modification of critical
habitat will be incorporated into the
existing consultation process.

In order to determine whether it is
appropriate for our agency to certify that
this rule will not have a significant
economic impact on a substantial
number of small entities, we considered
in the FEA the potential impacts
resulting from implementation of
conservation actions related to the
designation of critical habitat for the
southwest Alaska DPS of the northern
sea otter on each of the 12 small entities
discussed above. As described in
Appendix A of the FEA, the potential
impacts are likely to be associated with
construction, oil spill response
activities, and water quality issues. The
average annualized incremental impacts
to small entities ranges from $2,407 for
seafood processors to $4,367 for deep
sea freight transporters, applying a 7
percent discount rate. We therefore
conclude that costs to small entities will
not be significant. Please refer to the
FEA for a more detailed discussion of
potential economic impacts.

In summary, we have considered
whether the designation will result in a
significant economic impact on a
substantial number of small entities. We
have identified 12 small entities that
may be impacted by the critical habitat
designation. For the above reasons and
based on currently available
information, we certify that the
designation will not have a significant
economic impact on a substantial
number of small business entities.
Therefore, a regulatory flexibility
analysis is not required.
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Energy Supply, Distribution, or Use—
Executive Order 13211

On May 18, 2001, the President issued
an Executive Order (E.O. 13211; Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use) on regulations that
significantly affect energy supply,
distribution, and use. E.O. 13211
requires agencies to prepare Statements
of Energy Effects when undertaking
certain actions. Offshore oil and gas
development are under consideration in
the Lease Sale Area 92 in the North
Aleutian Basin region immediately
offshore from the three subunits of the
Bristol Bay critical habitat unit. We do
not expect this final rule to significantly
affect energy supplies, distribution
(including shipping channels), or use
because most oil and gas development
activities will not overlap with the
habitats used by northern sea otters, and
we do not expect the activities to cause
significant alteration of the PCEs. Any
proposed development project likely
will have to undergo section 7
consultation to ensure that the actions
will not destroy or adversely modify
designated critical habitat.
Consultations may entail modifications
to the project to minimize the potential
adverse effects to northern sea otter
critical habitat. A spill-response plan
will have to be developed to minimize
the chance that a spill would have
negative effects on sea otters or critical
habitat. However, we conduct
thousands of consultations every year
throughout the United States, and in
almost all cases, we are able to
accommodate both project and species’
needs. We expect that to be the case
here. Therefore, this action is not a
significant energy action, and no
Statement of Energy Effects is required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following findings:

1. This rule will not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local, or
Tribal governments, or the private
sector, and includes both “Federal
intergovernmental mandates’ and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or [T]ribal
governments” with two exceptions. It
excludes ““a condition of Federal

assistance.” It also excludes “a duty
arising from participation in a voluntary
Federal program,” unless the regulation
“relates to a then-existing Federal
program under which $500,000,000 or
more is provided annually to State,
local, and [T]ribal governments under
entitlement authority,” if the provision
would “increase the stringency of
conditions of assistance” or “place caps
upon, or otherwise decrease, the Federal
Government’s responsibility to provide
funding,” and the State, local, or Tribal
governments ‘“‘lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; AFDC work programs; Child
Nutrition; Food Stamps; Social Services
Block Grants; Vocational Rehabilitation
State Grants; Foster Care, Adoption
Assistance, and Independent Living;
Family Support Welfare Services; and
Child Support Enforcement. ‘“Federal
private sector mandate” includes a
regulation that “would impose an
enforceable duty upon the private
sector, except (i) a condition of Federal
assistance or (ii) a duty arising from
participation in a voluntary Federal
program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal Government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. While non-
Federal entities that receive Federal
funding, assistance, or permits, or that
otherwise require approval or
authorization from a Federal agency for
an action, may be indirectly impacted
by the designation of critical habitat, the
legally binding duty to avoid
destruction or adverse modification of
critical habitat rests squarely on the
Federal agency. Furthermore, to the
extent that non-Federal entities are
indirectly impacted because they
receive Federal assistance or participate
in a voluntary Federal aid program, the
Unfunded Mandates Reform Act does
not apply, nor does critical habitat shift
the costs of the large entitlement
programs listed above onto State
governments.

2. We do not believe that this rule will
significantly or uniquely affect small
governments because the areas being
designated as critical habitat occur
within State of Alaska waters. The State
of Alaska does not fit the definition of
“small governmental jurisdiction.”
Waters adjacent to Native-owned lands
are still owned and managed by the
State of Alaska. In most cases,
development around Native villages is
happening with funding from Federal or

State sources (or both). Therefore, a
Small Government Agency Plan is not
required.

Takings—Executive Order 12630

In accordance with E.O. 12630
(Government Actions and Interference
with Constitutionally Protected Private
Property Rights), we have analyzed the
potential takings implications of
designating critical habitat for the
southwest Alaska DPS of the northern
sea otter in a takings implications
assessment. Critical habitat designation
does not affect landowner actions that
do not require Federal funding or
permits, nor does it preclude
development of habitat conservation
programs or issuance of incidental take
permits to permit actions that do require
Federal funding or permits to go
forward. The takings implications
assessment concludes that this
designation of critical habitat for the
southwest Alaska DPS of the northern
sea otter does not pose significant
takings implications for lands within or
affected by the designation.

Federalism—Executive Order 13132

In accordance with E.O. 13132
(Federalism), this final rule does not
have significant Federalism effects. A
Federalism assessment is not required.
In keeping with Department of the
Interior and Department of Commerce
policy, we requested information from,
and coordinated development of, this
critical habitat designation with
appropriate State resource agencies in
Alaska. The designation of critical
habitat in areas currently occupied by
the southwest Alaska DPS of the
northern sea otter imposes no additional
restrictions to those currently in place
and, therefore, has little incremental
impact on State and local governments
and their activities. The designation
may have some benefit to these
governments because the areas that
contain the features essential to the
conservation of the species are more
clearly defined, and the primary
constituent elements of the habitat
necessary to the conservation of the
species are specifically identified. This
information does not alter where and
what federally sponsored activities may
occur. However, it may assist local
governments in long-range planning
(rather than having them wait for case-
by-case section 7 consultations to
occur).

Civil Justice Reform—Executive Order
12988

In accordance with E.O. 12988 (Civil
Justice Reform), the Office of the
Solicitor has determined that the rule
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does not unduly burden the judicial
system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. We have are designating
critical habitat in accordance with the
provisions of the Act. This final rule
uses standard property descriptions and
identifies the primary constituent
elements within the designated areas to
assist the public in understanding the
habitat needs of the southwest Alaska
DPS of the northern sea otter.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain any new
collections of information that require
approval by OMB under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). This rule will not impose
recordkeeping or reporting requirements
on State or local governments,
individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
Government-to-Government Relations
with Native American Tribal
Governments (59 FR 22951), E.O. 13175,
and the Department of the Interior’s
manual at 512 DM 2, we readily
acknowledge our responsibility to
communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206

(Endangered Species Act and
Subsistence Uses in Alaska), we readily
acknowledge our responsibilities to
work directly with Alaska Natives in
developing programs for healthy
ecosystems, to acknowledge that tribal
lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to Alaska
Natives. As all critical habitat units
designated in this final rule occur
seaward from the mean high tide line,
we have determined that there are no
Alaska Native lands occupied at the
time of listing that contain the features
essential for the conservation of the
southwest Alaska DPS of the northern
sea otter. Therefore, we have not
designated any critical habitat for the
southwest Alaska DPS of the northern
sea otter on Alaska Native lands.

We do not expect this rule to have any
impact on Alaska Native subsistence
activities. All subsistence hunting takes
place in or on State lands or waters.
Unless subsistence hunting is
determined to be “materially and
negatively impacting the DPS,” then
harvest would not be regulated.

National Environmental Policy Act
(NEPA)

It is our position that, outside the
jurisdiction of the Circuit Court of the
United States for the Tenth Circuit, we
do not need to prepare environmental
analyses as defined by NEPA (42 U.S.C.
4321 et seq.) in connection with
designating critical habitat under the
Act. We published a notice outlining
our reasons for this determination in the

(Douglas County v. Babbitt, 48 F.3d
1495 (9th Cir. 1995), cert. denied 516
U.S. 1042 (1996)).

References Cited

A complete list of all references cited
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2.In §17.11(h), revise the entry for
“Otter, northern sea” under
“MAMMALS” in the List of Endangered
and Threatened Wildlife to read as
follows:

of June 5, 1997 (American Indian Tribal ~Federal Register on October 25, 1983 §17.11 Endangered and threatened
Rights, Federal-Tribal Trust (48 FR 49244). This assertion was wildlife.
Responsibilities, and the Endangered upheld by the Circuit Court of the * * * * *
Species Act), and Secretarial Order 3225 United States for the Ninth Circuit (h) * * *
Species : - :
S Vertebrate population where en- When Critical Special
Historic range Status : :
Common name Scientific name dangered or threatened listed habitat rules
MAMMALS
Otter, northern Enhydra lutris U.S.A, (AK, WA) Southwest Alaska, from Attu Is- T 764 17.95(a) 17.40(p)
sea. kenyoni. land to Western Cook Inlet, in-
cluding Bristol Bay, the Kodiak
Archipelago, and the Barren Is-
lands.

m 3.In § 17.95, amend paragraph (a) by
adding an entry for ‘“Northern Sea Otter
(Enhydra lutris kenyoni), Southwest

Alaska Distinct Population Segment,” in

the same alphabetical order that the

species appears in the table at
§17.11(h), to read as follows:

§17.95 Critical habitat—fish and wildlife.

(a) Mammals.
* * * * *

Northern Sea Otter (Enhydra lutris
kenyoni), Southwest Alaska Distinct
Population Segment:

(1) Critical habitat units are in Alaska,
as described below.
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(2) The primary constituent elements
of critical habitat for the southwest
Alaska distinct population segment
(DPS) of the northern sea otter are:

(i) Shallow, rocky areas where marine
predators are less likely to forage, which
are in waters less than 2 m (6.6 ft) in
depth;

(ii) Nearshore waters within 100 m
(328.1 ft) from the mean high tide line;

(iii) Kelp forests, which occur in
waters less than 20 m (65.6 ft) in depth;
and

(iv) Prey resources within the areas
identified in paragraphs (2)(i), (2)(ii),

and (2)(iii) of this entry that are present
in sufficient quantity and quality to
support the energetic requirements of
the species.

(3) Critical habitat does not include
manmade structures (including, but not
limited to, docks, seawalls, pipelines, or
other structures) and the land on which
they are located existing within the
boundaries on the effective date of this
rule.

(4) Critical habitat map units.
Boundaries of critical habitat were
derived from GIS data layers of
hydrographic survey data developed by

the National Oceanic and Atmospheric
Administration. To estimate the size of
each critical habitat unit, the data were
projected into Alaska Standard Albers
Conical Equal Area on the North
American Datum of 1983. Given the
large geographic range of this DPS, some
two-dimensional areas appear as one-
dimensional features at these map
scales.

(5) Note: Index map of critical habitat
for the southwest Alaska DPS of the
northern sea otter follows:
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(6) Unit 1: Western Aleutian. All
contiguous waters from the mean high
tide line to the 20-m (65.6-ft) depth
contour as well as waters within 100 m
(328.1 ft) of the mean high tide line that
occur adjacent to the following islands:
Adak, Agattu, Alaid, Amatignak,

Amchitka, Amlia, Amukta, Anagaksik,
Asuksak, Atka, Attu, Aziak, Bobrof,
Buldir, Carlisle, Chagula, Chuginadak,
Chugul, Crone, Davidof, Elf, Gareloi,
Great Sitkin, Herbert, Igitkin, Ilak,
Kagalaska, Kagamil, Kanaga, Kanu,
Kasatochi, Kavalga, Khvostof, Kiska,

Koniuji, Little Kiska, Little Sitkin, Little
Tanaga, Nizki, Ogliuga, Oglodak, Rat,
Sadatanak, Sagchudak, Salt, Seguam,
Segula, Semisopochnoi, Shemya,
Skagul, Tagadak, Tagalak, Tanaga,
Tanaklak, and Ulak.
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(7) Unit 2: Eastern Aleutian. All
contiguous waters from the mean high
tide line to the 20-m (65.6-ft) depth
contour as well as waters within 100 m
(328.1 ft) of the mean high tide line that
occur adjacent to the following islands:
Aiktak, Akutan, Amaknak, Arangula,
Atka, Avatanak, Baby Islands, Bogoslof,
Egg, Hog, Kaligagan, Rootok, Samalga,
Sedanka, Tigalda, Ugamak, Umnak,
Unalaska, Unalga, and Vsevidof.

(8) Unit 3: South Alaska Peninsula.
All contiguous waters from the mean
high tide line to the 20-m (65.6-ft) depth
contour as well as waters within 100 m
(328.1 ft) of the mean high tide line that
occur adjacent to the Alaska Peninsula
from False Pass (54.242° N, 163.363° W)
to Castle Cape (56.242° N, 158.117° W),
and adjacent to the following islands:
Andronica, Atkins, Big Koniuji, Bird,
Brother, Caton, Chankliut, Chernabura,
Cherni, Chiachi, Deer, Dolgoi, Egg,
Goloi, Guillemot, Inner Iliask, Jacob,
Karpof, Korovin, Little Koniuji,
Mitrofania, Nagai, Near, Outer Iliask,
Paul, Peninsula, Pinusuk, Poperechnoi,
Popof, Road, Sanak, Shapka, Simeonof,
Spectacle, Spitz, Turner, Ukolnoi,
Ukolnoi, Unga, and Unimak Island from
Scotch Cap (54.390° N, 164.745° W) to
False Pass.

(9) Unit 4: Bristol Bay. This unit
contains three subunits:

(i) Subunit 4a: Amak Island. All
contiguous waters from the mean high

tide line to the 20-m (65.6-ft) depth
contour as well as waters within 100 m
(328.1 ft) of the mean high tide line that
occur adjacent to Amak Island.

(ii) Subunit 4b: Izembek Lagoon. All
waters from mean high tide line that
occur within the polygon bounded by
Glen, Operl, and Neumann Islands to
the north and the Alaska Peninsula to
the south, and further defined by the
following latitude/longitude
coordinates: 55.249° N, 162.990° W;
55.255° N, 162.984° W from Cape
Glazenap to Glen Island; 55.324° N,
162.901° W; 55.333° N, 162.888° W from
Glen Island to Operl Island; 55.409° N,
162.683° W; 55.408°N, 162.621° W from
Operl Island to Neumann Island; and
55.447° N, 162.582° W; 55.447° N,
162.577° W from Neumann Island to
Moffet Point.

(iii) Subunit 4c: Port Moller/
Herendeen Bay. All waters from mean
high tide line that occur within the
polygon bounded by Walrus Island to
the north and the Alaska Peninsula to
the south, and further defined by the
following latitude/longitude
coordinates: 56.000° N, 160.877° W;
56.020° N, 160.854° W from Point
Edward to Walrus Island; and
56.020° N, 160.805° W; 55.979° N,
160.584° W from Wolf Point to Entrance
Point.

(10) Unit 5: Kodiak, Kamishak, Alaska
Peninsula. All contiguous waters from

the mean high tide line to the 20-m
(65.6-ft) depth contour as well as waters
within 100 m (328.1 ft) of the mean high
tide line that occur adjacent to the
Alaska Peninsula from Castle Cape

(56° 14.5’ N, 158° 7.0’ W) eastward to
Cape Douglas (58.852° N, 153.250° W),
and northward in Cook Inlet to Redoubt
Point (60.285° N, 152.417° W), and
adjacent to the following islands:
Afognak, Aghik, Aghiyuk, Aiaktalik,
Akhiok, Aliksemit, Amook, Anowik,
Ashiak, Atkulik, Augustine, Ban, Bare,
Bear, Central, Chirikof, Chisik, Chowiet,
Dark, David, Derickson, Dry Spruce,
Eagle, East Amatuli, East Channel,
Garden, Geese, Hartman, Harvester,
Hydra, Kak, Kateekuk, Kiliktagik,
Kiukpalik, Kodiak, Kumlik, Long,
Marmot, Miller, Nakchamik, Ninagiak,
Nord, Nordyke, Poltava, Raspberry,
Sally, Shaw, Shuyak, Sitkalidak,
Sitkanak, Spruce, Sud, Sugarloaf,
Suklik, Sundstrom, Sutwick, Takli,
Terrace, Tugidak, Twoheaded, Ugak,
Ugalushik, Uganik, Unavikshak,
Ushagat, West Amatuli, West Augustine,
West Channel, Whale, and Woody.

* * * * *

Dated: September 23, 2009.
Jane Lyder,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. E9—24087 Filed 10-7-09; 8:45 am]
BILLING CODE 4310-55-P



