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unknown), the only such releases sub-
ject to this section’s notification re-
quirements are those in which the
total quantity (in curies) released is
equal to or greater than either one
curie or the lowest RQ of any known
individual radionuclide in the mixture
or solution, whichever is lower.

(c) The following categories of re-
leases are exempt from the notification
requirements of this section:

(1) Releases of those radionuclides
that occur naturally in the soil from
land holdings such as parks, golf
courses, or other large tracts of land.

(2) Releases of naturally occurring
radionuclides from land disturbance
activities, including farming, construc-
tion, and land disturbance incidental
to extraction during mining activities,
except that which occurs at uranium,
phosphate, tin, zircon, hafnium, vana-
dium, monazite, and rare earth mines.
Land disturbance incidental to extrac-
tion includes: land clearing; overbur-

den removal and stockpiling; exca-
vating, handling, transporting, and
storing ores and other raw (not

beneficiated or processed) materials;
and replacing in mined-out areas coal
ash, earthen materials from farming or
construction, or overburden or other
raw materials generated from the ex-
empted mining activities.

(3) Releases of radionuclides from the
dumping and transportation of coal
and coal ash (including fly ash, bottom
ash, and boiler slags), including the
dumping and land spreading operations
that occur during coal ash uses.

(4) Releases of radionuclides from
piles of coal and coal ash, including fly
ash, bottom ash, and boiler slags.

(d) Except for releases of radio-
nuclides, notification of the release of
an RQ of solid particles of antimony,
arsenic, beryllium, cadmium, chro-
mium, copper, lead, nickel, selenium,
silver, thallium, or zinc is not required
if the mean diameter of the particles
released is larger than 100 micrometers
(0.004 inches).

[50 FR 13474, Apr. 4, 1985, as amended at 54
FR 22538, May 24, 1989; 54 FR 33481, Aug. 14,
1989; 63 FR 13475, Mar. 19, 1998; 63 FR 42189,
Aug. 6, 1998; 64 FR 13114, Mar. 17, 1999]

§302.7 Penalties.
(a) Any person—
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(1) In charge of a vessel from which a
hazardous substance is released, other
than a federally permitted release, into
or upon the navigable waters of the
United States, adjoining shorelines, or
into or upon the waters of the contig-
uous zone,

(2) In charge of a vessel from which a
hazardous substance is released, other
than a federally permitted release,
which may affect natural resources be-
longing to, appertaining to, or under
the exclusive management authority of
the United States (including resources
under the Fishery Conservation and
Management Act of 1976), and who is
otherwise subject to the jurisdiction of
the United States at the time of the re-
lease, or

(3) In charge of a facility from which
a hazardous substance is released,
other than a federally permitted re-
lease, in a quantity equal to or greater
than that reportable quantity deter-
mined under this part who fails to no-
tify immediately the National Re-
sponse Center as soon as he has knowl-
edge of such release shall be subject to
all of the sanctions, including criminal
penalties, set forth in section 103 of the
Act with respect to such failure to no-
tify.

(b) Notification received pursuant to
this section or information obtained by
the exploitation of such notification
shall not be used against any such per-
son in any criminal case, except a pros-
ecution for perjury or for giving a false
statement.

(c) This section shall not apply to the
application of a pesticide product reg-
istered under the Federal Insecticide,
Fungicide, and Rodenticide Act or to
the handling and storage of such a pes-
ticide product by an agricultural pro-
ducer.

§302.8 Continuous releases.

(a) Except as provided in paragraph
(c) of this section, no notification is re-
quired for any release of a hazardous
substance that is, pursuant to the defi-
nitions in paragraph (b) of this section,
continuous and stable in quantity and
rate.

(b) Definitions. The following defini-
tions apply to notification of contin-
uous releases:
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Continuous. A continuous release is a
release that occurs without interrup-
tion or abatement or that is routine,
anticipated, and intermittent and inci-
dental to normal operations or treat-
ment processes.

Normal range. The normal range of a
release is all releases (in pounds or
kilograms) of a hazardous substance re-
ported or occurring over any 24-hour
period under normal operating condi-
tions during the preceding year. Only
releases that are both continuous and
stable in quantity and rate may be in-
cluded in the normal range.

Routine. A routine release is a release
that occurs during normal operating
procedures or processes.

Stable in quantity and rate. A release
that is stable in quantity and rate is a
release that is predictable and regular
in amount and rate of emission.

Statistically significant increase. A sta-
tistically significant increase in a re-
lease is an increase in the quantity of
the hazardous substance released above
the upper bound of the reported normal
range of the release.

(c) Notification. The following notifi-
cations shall be given for any release
qualifying for reduced reporting under
this section:

(1) Initial telephone notification;

(2) Initial written notification within
30 days of the initial telephone notifi-
cation;

(3) Follow-up notification within 30
days of the first anniversary date of
the initial written notification;

(4) Notification of a change in the
composition or source(s) of the release
or in the other information submitted
in the initial written notification of
the release under paragraph (c)(2) of
this section or the follow-up notifica-
tion under paragraph (c)(3) of this sec-
tion; and

(5) Notification at such times as an
increase in the quantity of the haz-
ardous substance being released during
any 24-hour period represents a statis-
tically significant increase as defined
in paragraph (b) of this section.

(d) Initial telephone notification. Prior
to making an initial telephone notifi-
cation of a continuous release, the per-
son in charge of a facility or vessel
must establish a sound basis for quali-
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fying the release for reporting under
CERCLA section 103(f)(2) by:

(1) Using release data, engineering es-
timates, knowledge of operating proce-
dures, or best professional judgment to
establish the continuity and stability
of the release;

(2) Reporting the release to the Na-
tional Response Center for a period suf-
ficient to establish the continuity and
stability of the release; or

(3) When a person in charge of the fa-
cility or vessel believes that a basis has
been established to qualify the release
for reduced reporting under this sec-
tion, initial notification to the Na-
tional Response Center shall be made
by telephone. The person in charge
must identify the notification as an
initial continuous release notification
report and provide the following infor-
mation:

(i) The name and location of the fa-
cility or vessel; and

(if) The name(s) and identity(ies) of
the hazardous substance(s) being re-
leased.

(e) Initial written notification. Initial
written notification of a continuous re-
lease shall be made to the appropriate
EPA Regional Office for the geo-
graphical area where the releasing fa-
cility or vessel is located. (Note: In ad-
dition to the requirements of this part,
releases of CERCLA hazardous sub-
stances are also subject to the provi-
sions of SARA title 11l section 304, and
EPA’s implementing regulations codi-
fied at 40 CFR part 355, which require
initial telephone and written notifica-
tions of continuous releases to be sub-
mitted to the appropriate State emer-
gency response commission and local
emergency planning committee.)

(1) Initial written notification to the
appropriate EPA Regional Office shall
occur within 30 days of the initial tele-
phone notification to the National Re-
sponse Center, and shall include, for
each release for which reduced report-
ing as a continuous release is claimed,
the following information:

(i) The name of the facility or vessel;
the location, including the latitude and
longitude; the case number assigned by
the National Response Center or the
Environmental Protection Agency; the
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Dun and Bradstreet number of the fa-
cility, if available; the port of registra-
tion of the vessel; the name and tele-
phone number of the person in charge
of the facility or vessel.

(ii) The population density within a
one-mile radius of the facility or ves-
sel, described in terms of the following
ranges: 0-50 persons, 51-100 persons,
101-500 persons, 501-1,000 persons, more
than 1,000 persons.

(iii) The identity and location of sen-
sitive populations and ecosystems
within a one-mile radius of the facility
or vessel (e.g., elementary schools, hos-
pitals, retirement communities, or
wetlands).

(iv) For each hazardous substance re-
lease claimed to qualify for reporting
under CERCLA section 103(f)(2), the fol-
lowing information must be supplied:

(A) The namel/identity of the haz-
ardous substance; the Chemical Ab-
stracts Service Registry Number for
the substance (if available); and if the
substance being released is a mixture,
the components of the mixture and
their approximate concentrations and
quantities, by weight.

(B) The upper and lower bounds of
the normal range of the release (in
pounds or kilograms) over the previous
year.

(C) The source(s) of the release (e.g.,
valves, pump seals, storage tank vents,
stacks). If the release is from a stack,
the stack height (in feet or meters).

(D) The frequency of the release and
the fraction of the release from each
release source and the specific period
over which it occurs.

(E) A brief statement describing the
basis for stating that the release is
continuous and stable in quantity and
rate.

(F) An estimate of the total annual
amount that was released in the pre-
vious year (in pounds or kilograms).

(G) The environmental medium(a) af-
fected by the release:

(1) If surface water, the name of the
surface water body;

(2) If a stream, the stream order or
average flowrate (in cubic feet/second)
and designated use;

() If a lake, the surface area (in
acres) and average depth (in feet or me-
ters);

40 CFR Ch. | (7-1-00 Edition)

(4) If on or under ground, the location
of public water supply wells within two
miles.

(H) A signed statement that the haz-
ardous substance release(s) described
is(are) continuous and stable in quan-
tity and rate under the definitions in
paragraph (a) of this section and that
all reported information is accurate
and current to the best knowledge of
the person in charge.

(f) Follow-up notification. Within 30
days of the first anniversary date of
the initial written notification, the
person in charge of the facility or ves-
sel shall evaluate each hazardous sub-
stance release reported to verify and
update the information submitted in
the initial written notification. The
follow-up notification shall include the
following information:

(1) The name of the facility or vessel;
the location, including the latitude and
longitude; the case number assigned by
the National Response Center or the
Environmental Protection Agency; the
Dun and Bradstreet number of the fa-
cility, if available; the port of registra-
tion of the vessel; the name and tele-
phone number of the person in charge
of the facility or vessel.

(2) The population density within a
one-mile radius of the facility or ves-
sel, described in terms of the following
ranges: 0-50 persons, 51-100 persons,
101-500 persons, 501-1,000 persons, more
than 1,000 persons.

(3) The identity and location of sen-
sitive populations and ecosystems
within a one-mile radius of the facility
or vessel (e.g., elementary schools, hos-
pitals, retirement communities, or
wetlands).

(4) For each hazardous substance re-
lease claimed to qualify for reporting
under CERCLA section 103(f)(2), the fol-
lowing information shall be supplied:

(i) The name/identity of the haz-
ardous substance; the Chemical Ab-
stracts Service Registry Number for
the substance (if available); and if the
substance being released is a mixture,
the components of the mixture and
their approximate concentrations and
quantities, by weight.

(ii) The upper and lower bounds of
the normal range of the release (in
pounds or kilograms) over the previous
year.
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(iii) The source(s) of the release (e.g.,
valves, pump seals, storage tank vents,
stacks). If the release is from a stack,
the stack height (in feet or meters).

(iv) The frequency of the release and
the fraction of the release from each
release source and the specific period
over which it occurs.

(v) A brief statement describing the
basis for stating that the release is
continuous and stable in quantity and
rate.

(vi) An estimate of the total annual
amount that was released in the pre-
vious year (in pounds or kilograms).

(vii) The environmental medium(a)
affected by the release:

(A) If surface water, the name of the
surface water body;

(B) If a stream, the stream order or
average flowrate (in cubic feet/second)
and designated use;

(C) If a lake, the surface area (in
acres) and average depth (in feet or me-
ters);

(D) If on or under ground, the loca-
tion of public water supply wells with-
in two miles.

(viii) A signed statement that the
hazardous substance release(s) is(are)
continuous and stable in quantity and
rate under the definitions in paragraph
(a) of this section and that all reported
information is accurate and current to
the best knowledge of the person in
charge.

(g) Notification of changes in the re-
lease. If there is a change in the re-
lease, notification of the change, not
otherwise reported, shall be provided in
the following manner:

(1) Change in source or composition. If
there is any change in the composition
or source(s) of the release, the release
is a new release and must be qualified
for reporting under this section by the
submission of initial telephone notifi-
cation and initial written notification
in accordance with paragraphs (c) (1)
and (2) of this section as soon as there
is a sufficient basis for asserting that
the release is continuous and stable in
quantity and rate;

(2) Change in the normal range. If
there is a change in the release such
that the quantity of the release ex-
ceeds the upper bound of the reported
normal range, the release must be re-
ported as a statistically significant in-
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crease in the release. If a change will
result in a number of releases that ex-
ceed the upper bound of the normal
range, the person in charge of a facility
or vessel may modify the normal range
by:

(i) Reporting at least one statis-
tically significant increase report as
required under paragraph (c)(7) of this
section and, at the same time, inform-
ing the National Response Center of
the change in the normal range; and

(ii) Submitting, within 30 days of the
telephone notification, written notifi-
cation to the appropriate EPA Re-
gional Office describing the new nor-
mal range, the reason for the change,
and the basis for stating that the re-
lease in the increased amount is con-
tinuous and stable in quantity and rate
under the definitions in paragraph (b)
of this section.

(3) Changes in other reported informa-
tion. If there is a change in any infor-
mation submitted in the initial written
notification or the followup notifica-
tion other than a change in the source,
composition, or quantity of the release,
the person in charge of the facility or
vessel shall provide written notifica-
tion of the change to the EPA Region
for the geographical area where the fa-
cility or vessel is located, within 30
days of determining that the informa-
tion submitted previously is no longer
valid. Notification shall include the
reason for the change, and the basis for
stating that the release is continuous
and stable under the changed condi-
tions.

(4) Notification of changes shall in-
clude the case number assigned by the
National Response Center or the Envi-
ronmental Protection Agency and also
the signed certification statement re-
quired at (c)(2)(xi) of this section.

(h) Notification of a statistically signifi-
cant increase in a release. Notification of
a statistically significant increase in a
release shall be made to the National
Response Center as soon as the person
in charge of the facility or vessel has
knowledge of the increase. The release
must be identified as a statistically
significant increase in a continuous re-
lease. A determination of whether an
increase is a ‘‘statistically significant
increase’” shall be made based upon
calculations or estimation procedures
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that will identify releases that exceed
the upper bound of the reported normal
range.

(i) Annual evaluation of releases. Each
hazardous substance release shall be
evaluated annually to determine if
changes have occurred in the informa-
tion submitted in the initial written
notification, the followup notification,
and/or in a previous change notifica-
tion.

(J) Use of the SARA Title 111 section 313
form. In lieu of an initial written report
or a followup report, owners or opera-
tors of facilities subject to the require-
ments of SARA title IlIl section 313
may submit to the appropriate EPA
Regional Office for the geographical
area where the facility is located, a
copy of the Toxic Release Inventory
form submitted under SARA Title 11l
section 313 the previous July 1, pro-
vided that the following information is
added:

(1) The population density within a
one-mile radius of the facility or ves-
sel, described in terms of the following
ranges: 0-50 persons, 51-100 persons,
101-500 persons, 501-1,000 persons, more
than 1,000 persons.

(2) The identity and location of sen-
sitive populations and ecosystems
within a one-mile radius of the facility
or vessel (e.g., elementary schools, hos-
pitals, retirement communities, or
wetlands).

(3) For each hazardous substance re-
lease claimed to qualify for reporting
under CERCLA section 103(f)(2), the fol-
lowing information must be supplied:

(i) The upper and lower bounds of the
normal range of the release (in pounds
or kilograms) over the previous year.

(ii) The frequency of the release and
the fraction of the release from each
release source and the specific period
over which it occurs.

(iii) A brief statement describing the
basis for stating that the release is
continuous and stable in quantity and
rate.

(iv) A signed statement that the haz-
ardous substance release(s) is(are) con-
tinuous and stable in quantity and rate
under the definitions in paragraph (b)
of this section and that all reported in-
formation is accurate and current to
the best knowledge of the person in
charge.
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(k) Documentation supporting notifica-
tion. Where necessary to satisfy the re-
quirements of this section, the person
in charge may rely on recent release
data, engineering estimates, the oper-
ating history of the facility or vessel,
or other relevant information to sup-
port notification. All supporting docu-
ments, materials, and other informa-
tion shall be kept on file at the facil-
ity, or in the case of a vessel, at an of-
fice within the United States in either
a port of call, a place of regular berth-
ing, or the headquarters of the business
operating the vessel. Supporting mate-
rials shall be kept on file for a period of
one year and shall substantiate the re-
ported normal range of releases, the
basis for stating that the release is
continuous and stable in quantity and
rate, and the other information in the
initial written report, the followup re-
port, and the annual evaluations re-
quired under paragraphs (e), (f), and (i),
respectively. Such information shall be
made available to EPA upon request as
necessary to enforce the requirements
of this section.

() Multiple concurrent releases. Mul-
tiple concurrent releases of the same
substance occurring at various loca-
tions with respect to contiguous plants
or installations upon contiguous
grounds that are under common owner-
ship or control may be considsred sepa-
rately or added together in deter-
mining whether such releases con-
stitute a continuous release or a statis-
tically significant increase under the
definitions in paragraph (b) of this sec-
tion; whichever approach is elected for
purposes of determining whether a re-
lease is continuous also must be used
to determine a statistically significant
increase in the release.

(m) Penalties for failure to comply. The
reduced reporting requirements pro-
vided for under this section shall apply
only so long as the person in charge
complies fully with all requirements of
paragraph (c) of this section. Failure to
comply with respect to any release
from the facility or vessel shall subject
the person in charge to all of the re-
porting requirements of §302.6 for each
such release, to the penalties under
§302.7, and to any other applicable pen-
alties provided for by law.

[55 FR 30185, July 24, 1990]
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