§190.09

identifiable commodity contract which
is not required to be liquidated under
§190.02(f)(1) or §190.03(b), and which is
not otherwise liquidated, may be trans-
ferred on behalf of a customer: Pro-
vided, That such customer must first
deposit cash with the trustee in an
amount equal to the amount by which
the equity to be transferred to margin
such contract together with any other
transfers or returns of specifically
identifiable property or disbursements
made, or to be made, to such customer,
plus a reasonable reserve in the trust-
ee’s sole discretion, exceeds the esti-
mated aggregate of the funded balances
for each class of account of such cus-
tomer less the value on the date of its
transfer or return of any property
transferred or returned prior to the pri-
mary liquidation date with the respect
to the customer’s net equity claim for
such account: and, Provided further,
That adequate security for the non-
recovery of any overpayments by the
trustee is provided to the debtor’s es-
tate by the customer.

(3) Distribution in kind of specifically
identifiable securities. If any securities
of a customer would have been specifi-
cally identifiable under §190.01(kk)(6) if
that customer had had no open com-
modity contracts, the customer may
request that the trustee purchase or
otherwise obtain the largest whole
number of like-kind securities, with a
fair market value (inclusive of trans-
action costs) which does not exceed
that portion of such customer’s al-
lowed net equity claim that con-
stitutes a claim for securities, if like-
kind securities can be purchased in a
fair and orderly manner.

(4) Proof of customer claim. No dis-
tribution shall be made pursuant to
paragraphs (d)(1) and (d)(3) of this sec-
tion prior to receipt of a completed
proof of customer claim as described in
§190.02(d).

(5) No differential distributions. No fur-
ther disbursements may be made to
customers for whom transfers have
been made pursuant to §190.06 and
paragraph (d)(2) of this section, until a
percentage of each net equity claim
equivalent to the percentage distrib-
uted to such customers is distributed
to all public customers. Partial dis-
tributions, other than the transfers re-

17 CFR Ch. | (4-1-01 Edition)

ferred to in §190.06 and paragraph (d)(2)
of this section, made prior to the final
net equity determination date must be
made pursuant to a preliminary plan of
distribution approved by the court,
upon notice to the parties and to all
customers, which plan requires ade-
quate security to the debtor’s estate
for the nonrecovery of any overpay-
ments by the trustee and distributes an
equal percentage of net equity to all
public customers.

(6) Margin payments. The trustee may
make margin payments on behalf of
any account which do not exceed the
funded balance of that account.

[48 FR 8739, Mar. 1, 1983; 48 FR 15122, Apr. 1,
1983, as amended at 59 FR 17471, Apr. 13, 1994]

§190.09 Member property.

(a) Member property. ‘“‘Member prop-
erty” means, in connection with a
clearing organization bankruptcy, the
property which may be used to pay
that portion of the net equity claim of
a member which is based on its house
account.

(b) Scope of member property. Member
property shall include all money, secu-
rities and property received, acquired,
or held by a clearing organization to
margin, guarantee or secure the propri-
etary account, as defined in §1.3(y) of
this chapter, of a clearing member:
Provided, however, That any guaranty
deposit or similar payment or deposit
made by such member and any capital
stock, or membership of such member
in the clearing organization shall also
be included in member property after
payment in full of that portion of the
net equity claim of the member based
on its customer account and of any ob-
ligations due the clearing organization
which may be paid therefrom in ac-
cordance with the by-laws or rules of
the clearing organization, including
obligations due from the clearing orga-
nization to customers or other mem-
bers.

§190.10 General.

(a) Notices. Unless instructed other-
wise, all mandatory or discretionary
notices to be given to the Commission
under this part shall be directed to the
Washington, DC headquarters of the
Commission (Three Lafayette Centre,
1155 21st Street, NW., Washington, DC

558



