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(d) Procedure upon agreement to waive
an initial decision. If an initial decision
is waived pursuant to paragraph (a) of
this section, the hearing officer shall
notify the Secretary and, unless the
Commission directs otherwise within 14
days, no initial decision shall be issued.

§ 201.210 Parties, limited participants
and amici curiae.

(a) Parties in an enforcement or dis-
ciplinary proceeding or a proceeding to re-
view a self-regulatory organization deter-
mination— (1) Generally. No person shall
be granted leave to become a party or
non-party participant on a limited
basis in an enforcement or disciplinary
proceeding or a proceeding to review a
determination by a self-regulatory or-
ganization pursuant to §§ 201.420 and
201.421, except as authorized by para-
graph (c) of this section.

(2) Disgorgement proceedings. In an en-
forcement proceeding, a person may
state his or her views with respect to a
proposed plan of disgorgement or file a
proof of claim pursuant to § 201.612.

(b) Intervention as a party. (1) Gen-
erally. In any proceeding, other than an
enforcement proceeding, a disciplinary
proceeding or a proceeding to review a
self-regulatory organization deter-
mination, any person may seek leave
to intervene as a party by filing a mo-
tion setting forth the person’s interest
in the proceeding. No person, however,
shall be admitted as a party to a pro-
ceeding by intervention unless it is de-
termined that leave to participate pur-
suant to paragraph (c) of this section
would be inadequate for the protection
of his or her interests.

(i) In a proceeding under the Public
Utility Holding Company Act of 1935,
any representative of interested con-
sumers or security holders, or any
other person whose participation in the
proceeding may be in the public inter-
est or for the protection of investors or
consumers, may be admitted as a party
upon the filing of a written motion set-
ting forth the person’s interest in the
proceeding.

(ii) In a proceeding under the Invest-
ment Company Act of 1940, any rep-
resentative of interested security hold-
ers, or any other person whose partici-
pation in the proceeding may be in the
public interest or for the protection of

investors, may be admitted as a party
upon the filing of a written motion set-
ting forth the person’s interest in the
proceeding.

(2) Intervention as of right. (i) In pro-
ceedings under the Public Utility Hold-
ing Company Act of 1935, any inter-
ested representative, agency, authority
or instrumentality of the United
States or any interested State, State
commission, municipality or other po-
litical subdivision of a state shall be
admitted as a party to any proceeding
upon the filing of a written motion re-
questing leave to be admitted.

(ii) In proceedings under the Invest-
ment Company Act of 1940, any inter-
ested State or State agency shall be
admitted as a party to any proceeding
upon the filing of a written motion re-
questing leave to be admitted.

(c) Leave to participate on a limited
basis. In any proceeding, other than an
enforcement proceeding, a disciplinary
proceeding or a proceeding to review a
self-regulatory organization deter-
mination, any person may seek leave
to participate on a limited basis as a
non-party participant as to any matter
affecting the person’s interests. In any
enforcement proceeding or disciplinary
proceeding, an authorized representa-
tive of the United States Department
of Justice, an authorized representa-
tive of a United States Attorney, or an
authorized representative of any crimi-
nal prosecutorial authority of any
State or any other political subdivision
of a State may seek leave to partici-
pate on a limited basis as a non-party
participant as provided in paragraph
(c)(3) of this section.

(1) Procedure. Motions for leave to
participate shall be in writing, shall
set forth the nature and extent of the
movant’s interest in the proceeding,
and, except where good cause for late
filing is shown, shall be filed not later
than 20 days prior to the date fixed for
the commencement of the hearing.
Leave to participate pursuant to this
paragraph (c) may include such rights
of a party as the hearing officer may
deem appropriate. Persons granted
leave to participate shall be served in
accordance with § 201.150; provided,
however, that a party to the pro-
ceeding may move that the extent of
notice of filings or other papers to be
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provided to persons granted leave to
participate be limited, or may move
that the persons granted leave to par-
ticipate bear the cost of being provided
copies of any or all filings or other pa-
pers. Persons granted leave to partici-
pate shall be bound, except as may be
otherwise determined by the hearing
officer, by any stipulation between the
parties to the proceeding with respect
to procedure, including submission of
evidence, substitution of exhibits, cor-
rections of the record, the time within
which briefs or exceptions may be filed
or proposed findings and conclusions
may be submitted, the filing of initial
decisions, the procedure to be followed
in the preparation of decisions and the
effective date of the Commission’s
order in the case. Where the filing of
briefs or exceptions or the submission
of proposed findings and conclusions
are waived by the parties to the pro-
ceedings, a person granted leave to par-
ticipate pursuant to this paragraph (c)
shall not be permitted to file a brief or
exceptions or submit proposed findings
and conclusions except by leave of the
Commission or of the hearing officer.

(2) Certain persons entitled to leave to
participate. The hearing officer is di-
rected to grant leave to participate
under this paragraph (c) to any person
to whom it is proposed to issue any se-
curity in exchange for one or more
bona fide outstanding securities,
claims or property interests, or partly
in such exchange and partly for cash,
where the Commission is authorized to
approve the terms and conditions of
such issuance and exchange after a
hearing upon the fairness of such terms
and conditions.

(3) Leave to participate in certain Com-
mission proceedings by a representative of
the United States Department of Justice, a
United States Attorney’s Office, or a
criminal prosecutorial authority of any
State or any other political subdivision of
a State. The Commission or the hearing
officer may grant leave to participate
on a limited basis to an authorized rep-
resentative of the United States De-
partment of Justice, an authorized rep-
resentative of a United States Attor-
ney, or an authorized representative of
any criminal prosecutorial authority of
any State or any other political sub-
division of a State for the purpose of

requesting a stay during the pendency
of a criminal investigation or prosecu-
tion arising out of the same or similar
facts that are at issue in the pending
Commission enforcement or discipli-
nary proceeding. Upon a showing that
such a stay is in the public interest or
for the protection of investors, the mo-
tion for stay shall be favored. A stay
granted under this paragraph (c)(3)
may be granted for such a period and
upon such conditions as the Commis-
sion or the hearing officer deems ap-
propriate.

(d) Amicus participation—(1) Avail-
ability. An amicus brief may be filed
only if:

(i) A motion for leave to file the brief
has been granted;

(ii) The brief is accompanied by writ-
ten consent of all parties;

(iii) The brief is filed at the request
of the Commission or the hearing offi-
cer; or

(iv) The brief is presented by the
United States or an officer or agency
thereof, or by a State, Territory or
Commonwealth.

(2) Procedure. An amicus brief may be
filed conditionally with the motion for
leave. The motion for leave shall iden-
tify the interest of the movant and
shall state the reasons why a brief of
an amicus curiae is desirable. Except
as all parties otherwise consent, any
amicus curiae shall file its brief within
the time allowed the party whose posi-
tion the amicus will support, unless
the Commission or hearing officer, for
cause shown, grants leave for a later
filing. In the event that a later filing is
allowed, the order granting leave to
file shall specify when an opposing
party may reply to the brief. A motion
of an amicus curiae to participate in
oral argument will be granted only for
extraordinary reasons.

(e) Permission to state views. Any per-
son may make a motion seeking leave
to file a memorandum or make an oral
statement of his or her views. Any such
communication may be included in the
record; provided, however, that unless
offered and admitted as evidence of the
truth of the statements therein made,
any assertions of fact submitted pursu-
ant to the provisions of this paragraph
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(e) will be considered only to the ex-
tent that the statements therein made
are otherwise supported by the record.

(f) Modification of participation provi-
sions. The Commission or the hearing
officer may, by order, modify the provi-
sions of this section which would oth-
erwise be applicable, and may impose
such terms and conditions on the par-
ticipation of any person in any pro-
ceeding as it may deem necessary or
appropriate in the public interest.

[60 FR 32796, June 23, 1995, as amended at 63
FR 63405, Nov. 13, 1998]

201.220 Answer to allegations.
(a) When required. In its order insti-

tuting proceedings, the Commission
may require any party to file an an-
swer to each of the allegations con-
tained therein. Even if not so ordered,
any party in any proceeding may elect
to file an answer. Any other person
granted leave by the Commission or
the hearing officer to participate on a
limited basis in such proceedings pur-
suant to § 201.210(c) may be required to
file an answer.

(b) When to file. Except where a dif-
ferent period is provided by rule or by
order, a party required to file an an-
swer as provided in paragraph (a) of
this section shall do so within 20 days
after service upon the party of the
order instituting proceedings. Persons
granted leave to participate on a lim-
ited basis in the proceeding pursuant
to § 201.210(c) may file an answer within
a reasonable time, as determined by
the Commission or the hearing officer.
If the order instituting proceedings is
amended, the Commission or the hear-
ing officer may require that an amend-
ed answer be filed and, if such an an-
swer is required, shall specify a date
for the filing thereof.

(c) Contents; effect of failure to deny.
Unless otherwise directed by the hear-
ing officer or the Commission, an an-
swer shall specifically admit, deny, or
state that the party does not have, and
is unable to obtain, sufficient informa-
tion to admit or deny each allegation
in the order instituting proceedings.
When a party intends in good faith to
deny only a part of an allegation, the
party shall specify so much of it as is
true and shall deny only the remain-
der. A statement of a lack of informa-

tion shall have the effect of a denial. A
defense of res judicata, statute of limi-
tations or any other matter consti-
tuting an affirmative defense shall be
asserted in the answer. Any allegation
not denied shall be deemed admitted.

(d) Motion for more definite statement.
A party may file with an answer a mo-
tion for a more definite statement of
specified matters of fact or law to be
considered or determined. Such motion
shall state the respects in which, and
the reasons why, each such matter of
fact or law should be required to be
made more definite. If the motion is
granted, the order granting such mo-
tion shall set the periods for filing such
a statement and any answer thereto.

(e) Amendments. A party may amend
its answer at any time by written con-
sent of each adverse party or with
leave of the Commission or the hearing
officer. Leave shall be freely granted
when justice so requires.

(f) Failure to file answer: default. If a
party respondent fails to file an answer
required by this section within the
time provided, such person may be
deemed in default pursuant to
§ 201.155(a). A party may make a mo-
tion to set aside a default pursuant to
§ 201.155(b).

201.221 Prehearing conference.
(a) Purposes of conference. The pur-

poses of a prehearing conference in-
clude, but are not limited to:

(1) Expediting the disposition of the
proceeding;

(2) Establishing early and continuing
control of the proceeding by the hear-
ing officer; and

(3) Improving the quality of the hear-
ing through more thorough prepara-
tion.

(b) Procedure. On his or her own mo-
tion or at the request of a party, the
hearing officer may, in his or her dis-
cretion, direct counsel or any party to
meet for an initial, final or other pre-
hearing conference. Such conferences
may be held with or without the hear-
ing officer present as the hearing offi-
cer deems appropriate. Where such a
conference is held outside the presence
of the hearing officer, the hearing offi-
cer shall be advised promptly by the
parties of any agreements reached.
Such conferences also may be held with
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