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pursuant to § 201.230, the respondent, or
the interested division may make a
motion for summary disposition of any
or all allegations of the order insti-
tuting proceedings with respect to that
respondent. If the interested division
has not completed presentation of its
case in chief, a motion for summary
disposition shall be made only with
leave of the hearing officer. The facts
of the pleadings of the party against
whom the motion is made shall be
taken as true, except as modified by
stipulations or admissions made by
that party, by uncontested affidavits,
or by facts officially noted pursuant to
§ 201.323.

(b) The hearing officer shall prompt-
ly grant or deny the motion for sum-
mary disposition or shall defer decision
on the motion. The hearing officer may
grant the motion for summary disposi-
tion if there is no genuine issue with
regard to any material fact and the
party making the motion is entitled to
a summary disposition as a matter of
law. If it appears that a party, for good
cause shown, cannot present by affi-
davit prior to hearing facts essential to
justify opposition to the motion, the
hearing officer shall deny or defer the
motion. A hearing officer’s decision to
deny leave to file a motion for sum-
mary disposition is not subject to in-
terlocutory appeal.

(c) The motion for summary disposi-
tion, supporting memorandum of
points and authorities, and any dec-
larations, affidavits or attachments
shall not exceed 35 pages in length.

RULES REGARDING HEARINGS

§ 201.300 Hearings.
Hearings for the purpose of taking

evidence shall be held only upon order
of the Commission. All hearings shall
be conducted in a fair, impartial, expe-
ditious and orderly manner.

§ 201.301 Hearings to be public.
All hearings, except hearings on ap-

plications for confidential treatment
filed pursuant to § 201.190, hearings held
to consider a motion for a protective
order pursuant to § 201.322, and hearings
on ex parte application for a temporary
cease-and-desist order, shall be public
unless otherwise ordered by the Com-

mission on its own motion or the mo-
tion of a party. No hearing shall be
nonpublic where all respondents re-
quest that the hearing be made public.

§ 201.302 Record of hearings.
(a) Recordation. Unless ordered other-

wise by the hearing officer or the Com-
mission, all hearings shall be recorded
and a written transcript thereof shall
be prepared.

(b) Availability of a transcript. Tran-
scripts of public hearings shall be
available for purchase at prescribed
rates. Transcripts of nonpublic pro-
ceedings, and transcripts subject to a
protective order pursuant to § 201.322,
shall be available for purchase only by
parties; provided, however, that any
person compelled to submit data or
evidence in a hearing may purchase a
copy of his or her own testimony.

(c) Transcript correction. Prior to the
filing of post-hearing briefs or proposed
findings and conclusions, or within
such earlier time as directed by the
Commission or the hearing officer, a
party or witness may make a motion
to correct the transcript. Proposed cor-
rections of the transcript may be sub-
mitted to the hearing officer by stipu-
lation pursuant to § 201.324, or by mo-
tion. Upon notice to all parties to the
proceeding, the hearing officer may, by
order, specify corrections to the tran-
script.

§ 201.310 Failure to appear at hear-
ings: Default.

Any person named in an order insti-
tuting proceedings as a person against
whom findings may be made or sanc-
tions imposed who fails to appear at a
hearing of which he or she has been
duly notified may be deemed to be in
default pursuant to § 201.155(a). A party
may make a motion to set aside a de-
fault pursuant to § 201.155(b).

§ 201.320 Evidence: Admissibility.
The Commission or the hearing offi-

cer may receive relevant evidence and
shall exclude all evidence that is irrele-
vant, immaterial or unduly repetitious.

§ 201.321 Evidence: Objections and of-
fers of proof.

(a) Objections. Objections to the ad-
mission or exclusion of evidence must
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be made on the record and shall be in
short form, stating the grounds relied
upon. Exceptions to any ruling thereon
by the hearing officer need not be
noted at the time of the ruling. Such
exceptions will be deemed waived on
appeal to the Commission, however,
unless raised:

(1) Pursuant to interlocutory review
in accordance with § 201.400;

(2) In a proposed finding or conclu-
sion filed pursuant to § 201.340; or

(3) In a petition for Commission re-
view of an initial decision filed in ac-
cordance with § 201.410.

(b) Offers of proof. Whenever evidence
is excluded from the record, the party
offering such evidence may make an
offer of proof, which shall be included
in the record. Excluded material shall
be retained pursuant to § 201.350(b).

§ 201.322 Evidence: Confidential infor-
mation, protective orders.

(a) Procedure. In any proceeding as
defined in § 201.101(a), a party, any per-
son who is the owner, subject or cre-
ator of a document subject to subpoena
or which may be introduced as evi-
dence, or any witness who testifies at a
hearing may file a motion requesting a
protective order to limit from disclo-
sure to other parties or to the public
documents or testimony that contain
confidential information. The motion
should include a general summary or
extract of the documents without re-
vealing confidential details. If the
movant seeks a protective order
against disclosure to other parties as
well as the public, copies of the docu-
ments shall not be served on other par-
ties. Unless the documents are unavail-
able, the movant shall file for in camera
inspection a sealed copy of the docu-
ments as to which the order is sought.

(b) Basis for issuance. Documents and
testimony introduced in a public hear-
ing are presumed to be public. A mo-
tion for a protective order shall be
granted only upon a finding that the
harm resulting from disclosure would
outweigh the benefits of disclosure.

(c) Requests for additional information
supporting confidentiality. A movant
under paragraph (a) of this section may
be required to furnish in writing addi-
tional information with respect to the
grounds for confidentiality. Failure to

supply the information so requested
within five days from the date of re-
ceipt by the movant of a notice of the
information required shall be deemed a
waiver of the objection to public dis-
closure of that portion of the docu-
ments to which the additional informa-
tion relates, unless the Commission or
the hearing officer shall otherwise
order for good cause shown at or before
the expiration of such five-day period.

(d) Confidentiality of documents pend-
ing decision. Pending a determination
of a motion under this section, the doc-
uments as to which confidential treat-
ment is sought and any other docu-
ments that would reveal the confiden-
tial information in those documents
shall be maintained under seal and
shall be disclosed only in accordance
with orders of the Commission or the
hearing officer. Any order issued in
connection with a motion under this
section shall be public unless the order
would disclose information as to which
a protective order has been granted, in
which case that portion of the order
that would reveal the protected infor-
mation shall be nonpublic.

§ 201.323 Evidence: Official notice.
Official notice may be taken of any

material fact which might be judicially
noticed by a district court of the
United States, any matter in the public
official records of the Commission, or
any matter which is peculiarly within
the knowledge of the Commission as an
expert body. If official notice is re-
quested or taken of a material fact not
appearing in the evidence in the record,
the parties, upon timely request, shall
be afforded an opportunity to establish
the contrary.

§ 201.324 Evidence: Stipulations.
The parties may, by stipulation, at

any stage of the proceeding agree upon
any pertinent facts in the proceeding.
A stipulation may be received in evi-
dence and, when received, shall be
binding on the parties to the stipula-
tion.

§ 201.325 Evidence: Presentation under
oath or affirmation.

A witness at a hearing for the pur-
pose of taking evidence shall testify
under oath or affirmation.
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