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participant in a business combination,
and the jurisdiction that is the pri-
mary trading market for the subject
securities, if different from the subject
company’s jurisdiction of incorpora-
tion;

(4) If, after reasonable inquiry, you
are unable to obtain information about
the amount of securities represented
by accounts of customers resident in
the United States, you may assume, for
purposes of this provision, that the
customers are residents of the jurisdic-
tion in which the nominee has its prin-
cipal place of business.

(5) Count securities as owned by U.S.
holders when publicly filed reports of
beneficial ownership or information
that is otherwise provided to you indi-
cates that the securities are held by
U.S. residents.

(i) United States. United States means
the United States of America, its terri-
tories and possessions, any State of the
United States, and the District of Co-
lumbia.

§ 230.801 Exemption in connection
with a rights offering.

A rights offering is exempt from the
provisions of Section 5 of the Act (15
U.S.C. 77e), so long as the following
conditions are satisfied:

(a) Conditions.—(1) Eligibility of issuer.
The issuer is a foreign private issuer on
the date the securities are first offered
to U.S. holders.

(2) Limitation on U.S. ownership. U.S.
holders hold no more than 10 percent of
the outstanding class of securities that
is the subject of the rights offering (as
determined under the definition of
‘‘U.S. holder’’ in § 230.800(h)).

(3) Equal treatment. The issuer per-
mits U.S. holders to participate in the
rights offering on terms at least as fa-
vorable as those offered the other hold-
ers of the securities that are the sub-
ject of the offer. The issuer need not,
however, extend the rights offering to
security holders in those states or ju-
risdictions that require registration or
qualification.

(4) Informational documents. (i) If the
issuer publishes or otherwise dissemi-
nates an informational document to
the holders of the securities in connec-
tion with the rights offering, the issuer
must furnish that informational docu-

ment, including any amendments
thereto, in English, to the Commission
on Form CB (§ 239.800 of this chapter)
by the first business day after publica-
tion or dissemination. If the issuer is a
foreign company, it must also file a
Form F–X (§ 239.42 of this chapter) with
the Commission at the same time as
the submission of Form CB to appoint
an agent for service in the United
States.

(ii) The issuer must disseminate any
informational document to U.S. hold-
ers, including any amendments there-
to, in English, on a comparable basis to
that provided to security holders in the
home jurisdiction.

(iii) If the issuer disseminates by
publication in its home jurisdiction,
the issuer must publish the informa-
tion in the United States in a manner
reasonably calculated to inform U.S.
holders of the offer.

(5) Eligibility of securities. The securi-
ties offered in the rights offering are
equity securities of the same class as
the securities held by the offerees in
the United States directly or through
American Depositary Receipts.

(6) Limitation on transferability of
rights. The terms of the rights prohibit
transfers of the rights by U.S. holders
except in accordance with Regulation S
(§ 230.901 through § 230.905).

(b) Legends. The following legend or
an equivalent statement in clear, plain
language, to the extent applicable, ap-
pears on the cover page or other promi-
nent portion of any informational doc-
ument the issuer disseminates to U.S.
holders:

This rights offering is made for the securi-
ties of a foreign company. The offer is sub-
ject to the disclosure requirements of a for-
eign country that are different from those of
the United States. Financial statements in-
cluded in the document, if any, have been
prepared in accordance with foreign account-
ing standards that may not be comparable to
the financial statements of United States
companies.

It may be difficult for you to enforce your
rights and any claim you may have arising
under the federal securities laws, since the
issuer is located in a foreign country, and
some or all of its officers and directors may
be residents of a foreign country. You may
not be able to sue the foreign company or its
officers or directors in a foreign court for
violations of the U.S. securities laws. It may
be difficult to compel a foreign company and
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its affiliates to subject themselves to a U.S.
court’s judgment.

§ 230.802 Exemption for offerings in
connection with an exchange offer
or business combination for the se-
curities of foreign private issuers.

Offers and sales in any exchange offer
for a class of securities of a foreign pri-
vate issuer, or in any exchange of secu-
rities for the securities of a foreign pri-
vate issuer in any business combina-
tion, are exempt from the provisions of
section 5 of the Act (15 U.S.C. 77e), if
they satisfy the following conditions:

(a) Conditions to be met.—(1) Limitation
on U.S. ownership. Except in the case of
an exchange offer or business combina-
tion that is commenced during the
pendency of a prior exchange offer or
business combination made in reliance
on this paragraph, U.S. holders of the
foreign subject company must hold no
more than 10 percent of the securities
that are the subject of the exchange
offer or business combination (as deter-
mined under the definition of ‘‘U.S.
holder’’ in § 230.800(h)). In the case of a
business combination in which the se-
curities are to be issued by a successor
registrant, U.S. holders may hold no
more than 10 percent of the class of se-
curities of the successor registrant, as
if measured immediately after comple-
tion of the business combination.

(2) Equal treatment. The issuer must
permit U.S. holders to participate in
the exchange offer or business com-
bination on terms at least as favorable
as those offered any other holder of the
subject securities. The issuer, however,
need not extend the offer to security
holders in those states or jurisdictions
that require registration or qualifica-
tion, except that the issuer must offer
the same cash alternative to security
holders in any such state that it has of-
fered to security holders in any other
state or jurisdiction.

(3) Informational documents. (i) If the
issuer publishes or otherwise dissemi-
nates an informational document to
the holders of the subject securities in
connection with the exchange offer or
business combination, the issuer must
furnish that informational document,
including any amendments thereto, in
English, to the Commission on Form
CB (§ 239.800 of this chapter) by the first
business day after publication or dis-

semination. If the bidder is a foreign
company, it must also file a Form F–X
(§ 239.42 of this chapter) with the Com-
mission at the same time as the sub-
mission of Form CB to appoint an
agent for service in the United States.

(ii) The issuer must disseminate any
informational document to U.S. hold-
ers, including any amendments there-
to, in English, on a comparable basis to
that provided to security holders in the
foreign subject company’s home juris-
diction.

(iii) If the issuer disseminates by
publication in its home jurisdiction,
the issuer must publish the informa-
tion in the United States in a manner
reasonably calculated to inform U.S.
holders of the offer.

(b) Legends. The following legend or
an equivalent statement in clear, plain
language, to the extent applicable,
must be included on the cover page or
other prominent portion of any infor-
mational document the offeror pub-
lishes or disseminates to U.S. holders:

This exchange offer or business combina-
tion is made for the securities of a foreign
company. The offer is subject to disclosure
requirements of a foreign country that are
different from those of the United States. Fi-
nancial statements included in the docu-
ment, if any, have been prepared in accord-
ance with foreign accounting standards that
may not be comparable to the financial
statements of United States companies.

It may be difficult for you to enforce your
rights and any claim you may have arising
under the federal securities laws, since the
issuer is located in a foreign country, and
some or all of its officers and directors may
be residents of a foreign country. You may
not be able to sue a foreign company or its
officers or directors in a foreign court for
violations of the U.S. securities laws. It may
be difficult to compel a foreign company and
its affiliates to subject themselves to a U.S.
court’s judgment.

You should be aware that the issuer may
purchase securities otherwise than under the
exchange offer, such as in open market or
privately negotiated purchases.

(c) Presumption for certain offers. For
exchange offers conducted by persons
other than the issuer of the subject se-
curities or its affiliates, the issuer of
the subject securities will be presumed
to be a foreign private issuer and U.S.
holders will be presumed to hold 10 per-
cent or less of the outstanding subject
securities, unless:
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