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staff a copy of any or all documents re-
tained pursuant to this section.

(c) Where the Commission’s rules re-
quire a registrant to furnish to a na-
tional securities exchange or national
securities association paper copies of a
document filed with the Commission in
electronic format, signatures to such
paper copies may be in typed form.

[58 FR 14670, Mar. 18, 1993, as amended at 59
FR 67762, Dec. 30, 1994; 64 FR 27895, May 21,
1999; 65 FR 24800, Apr. 27, 2000]

§ 232.303 Incorporation by reference.
(a) The following documents shall

not be incorporated by reference into
an electronic filing:

(1) Any document filed in paper in
violation of mandated electronic filing
requirements;

(2) Any document filed in paper pur-
suant to a hardship exemption for
which a required confirming electronic
copy has not been submitted.

(3) For a registered investment com-
pany or a business development com-
pany, documents that have not been
filed in electronic format, unless the
document has been filed in paper under
a hardship exemption (§ 232.201 or
232.202 of this chapter) and any re-
quired confirming copy has been sub-
mitted.

(b) If any portion of the annual or
quarterly report to security holders is
incorporated by reference into any
electronic filing, such portion of the
annual or quarterly report to security
holders shall be filed in electronic for-
mat as an exhibit to the filing, as re-
quired by Item 601(b)(13) of Regulation
S–K and Item 601(b)(13) of Regulation
S–B. This requirement shall not apply
to incorporation by reference by an in-
vestment company from an annual or
quarterly report to security holders.

[58 FR 14670, Mar. 18, 1993, as amended at 59
FR 67762, Dec. 30, 1994; 62 FR 36457, July 8,
1997; 64 FR 27895, May 21, 1999; 65 FR 24800,
Apr. 27, 2000]

§ 232.304 Graphic, image, audio and
video material.

(a) If a filer includes graphic, image,
audio or video material in a document
delivered to investors and others that
is not reproduced in an electronic fil-
ing, the electronically filed version of
that document must include a fair and

accurate narrative description, tabular
representation or transcript of the
omitted material. Such descriptions,
representations or transcripts may be
included in the text of the electronic
filing at the point where the graphic,
image, audio or video material is pre-
sented in the delivered version, or they
may be listed in an appendix to the
electronic filing. Immaterial dif-
ferences between the delivered and
electronically filed versions, such as
pagination, color, type size or style, or
corporate logo need not be described.

NOTE TO PARAGRAPH (A): If the omitted
graphic, image, audio or video material in-
cludes data, filers must include a tabular
representation or other appropriate rep-
resentation of that data in the electronically
filed version of the document.

(b)(1) The graphic, image, audio and
video material in the version of a docu-
ment delivered to investors and others
is deemed part of the electronic filing
and subject to the civil liability and
anti-fraud provisions of the federal se-
curities laws.

(2) Narrative descriptions, tabular
representations or transcripts of graph-
ic, image, audio and video material in-
cluded in an electronic filing or appen-
dix thereto also are deemed part of the
filing. However, to the extent such de-
scriptions, representations or tran-
scripts represent a good faith effort to
fairly and accurately describe omitted
graphic, image, audio or video mate-
rial, they are not subject to the civil li-
ability and anti-fraud provisions of the
federal securities laws.

(c) An electronic filer must retain for
a period of five years a copy of each
publicly distributed document, in the
format used, that contains graphic,
image, audio or video material where
such material is not included in the
version filed with the Commission. The
five-year period shall commence as of
the filing date, or the date that appears
on the document, whichever is later.
Upon request, an electronic filer shall
furnish to the Commission or its staff a
copy of any or all of the documents
contained in the file.

(d) For electronically filed ASCII
documents, the performance graph that
is to appear in registrant proxy and in-
formation statements relating to an-
nual meetings of security holders (or
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