§240.14c-2

partner or is, directly or indirectly, the
beneficial owner of 10 percent or more
of any class of equity securities;

(2) Any trust or other estate in which
such person has a substantial bene-
ficial interest or as to which such per-
son serves as trustee or in a similar
fidiciary capacity; and

(3) Any relative or spouse of such per-
son, or any relative of such spouse, who
has the same home as such person or
who is a director or officer of the reg-
istrant or any of its parents or subsidi-
aries.

(b) Employee benefit plan. For pur-
poses of §240.14c-7, the term ‘‘employee
benefit plan’ means any purchase, sav-
ings, option, bonus, appreciation, profit
sharing, thrift, incentive, pension or
similar plan primarily for employees,
directors, trustees or officers.

(c) Entity that exercises fiduciary pow-
ers. The term ‘‘entity that exercises fi-
duciary powers’” means any entity that
holds securities in nominee name or
otherwise on behalf of a beneficial
owner but does not include a clearing
agency registered pursuant to section
17A of the Act, or a broker or a dealer.

(d) Exempt employee benefit plan secu-
rities. For purposes of §240.14c-7, the
term ‘‘exempt employee benefit plan
securities” means:

(1) Securities of the registrant held
by an employee benefit plan, as defined
in paragraph (b) of this section, where
such plan is established by the reg-
istrant; or

(2) If notice regarding the current
distribution of information statements
has been given pursuant to §240.14c-
T7(a)(1)(ii)(C) or if notice regarding the
current request for a list of names, ad-
dresses and securities positions of ben-
eficial owners has been given pursuant
to §240.14c-7(b)(3), securities of the reg-
istrant held by an employee benefit
plan, as defined in paragraph (b) of this
section, where such plan is established
by an affiliate of the registrant.

(e) Information statement. The term
“information statement’” means the
statement required by §240.14c-2,
whether or not contained in a single
document.

(f) Last fiscal year. The term ‘‘last fis-
cal year” of the registrant means the
last fiscal year of the registrant ending
prior to the date of the meeting with
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respect to which an information state-
ment is required to be distributed, or if
the information statement involves
consents or authorizations in lieu of a
meeting, the earliest date on which
they may be used to effect corporate
action.

(g) Proxy. The term ‘‘proxy’’ includes
every proxy, consent or authorization
within the meaning of section 14(a) of
the Act. The consent or authorization
may take the form of failure to object
or to dissent.

(h) Record date. The term ‘‘record
date” means the date as of which the
record holders of securities entitled to
vote at a meeting or by written con-
sent or authorization shall be deter-
mined.

(i) Record holder. For purposes of
§240.14c-7, the term ‘‘record holder”
means any broker, dealer, voting trust-
ee, bank, association or other entity
that exercises fiduciary powers which
holds securities of record in nominee
name or otherwise or as a participant
in a clearing agency registered pursu-
ant to section 17A of the Act.

(j) Registrant. The term ‘‘registrant”
means:

(1) The issuer of a class of securities
registered pursuant to section 12 of the
Act; or

(2) An investment company reg-
istered under the Investment Company
Act of 1940 that has made a public of-
fering of its securities.

(k) Respondent bank. For purposes of
§240.14c-7, the term ‘‘respondent bank”
means any bank, association or other
entity that exercises fiduciary powers
which holds securities on behalf of ben-
eficial owners and deposits such securi-
ties for safekeeping with another bank,
association or other entity that exer-
cises fiduciary powers.

[61 FR 44279, Dec. 9, 1986, as amended at 52
FR 23649, June 24, 1987; 53 FR 16406, May 9,
1988; 57 FR 1101, Jan. 10, 1992]
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§240.14c-2 Distribution of information
statement.

(a) In connection with every annual
or other meeting of the holders of the
class of securities registered pursuant
to section 12 of the Act or of a class of
securities issued by an investment
company registered under the Invest-
ment Company Act of 1940 that has
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made a public offering of securities, in-
cluding the taking of corporate action
by the written authorization or con-
sent of security holders, the registrant
shall transmit a written information
statement containing the information
specified in Schedule 14C (§240.14c-101)
or written information statements in-
cluded in registration statements filed
under the Securities Act of 1933 on
Form S-4 or F-4 (§239.25 or §239.34 of
this chapter) or Form N-14 (§239.23 of
this chapter), and containing the infor-
mation specified in such form, to every
security holder of the class that is en-
titled to vote or give an authorization
or consent in regard to any matter to
be acted upon and from whom proxy
authorization or consent is not solic-
ited on behalf of the registrant pursu-
ant to Section 14(a) of the Act, Provided
however, That:

(1) In the case of a class of securities
in unregistered or bearer form, such
statements need be transmitted only to
those security holders whose names are
known to the registrant, and

(2) No such statements need to be
transmitted to a security holder if a
registrant would be excused from deliv-
ery of an annual report or a proxy
statement under Rule 14a-3(e)(2)
(§240.14a-3(e)(2)) if such section were
applicable.

(b) The information statement shall
be sent or given at least 20 calendar
days prior to the meeting date or, in
the case of corporate action taken pur-
suant to the consents or authorizations
of security holders, at least 20 calendar
days prior to the earliest date on which
the corporate action may be taken.

(c) If a transaction is a roll-up trans-
action as defined in Item 901(c) of Reg-
ulation S-K (17 CFR 229.901(c)) and is
registered (or authorized to be reg-
istered) on Form S-4 (17 CFR 229.25) or
Form F-4 (17 CFR 229.34), the informa-
tion statement must be distributed to
security holders no later than the less-
er of 60 calendar days prior to the date
on which the meeting of security hold-
ers is held or action is taken, or the
maximum number of days permitted
for giving notice under applicable state
law.

[61 FR 42070, Nov. 20, 1986, as amended at 56

FR 57254, Nov. 8, 1991; 57 FR 1102, Jan. 10,
1992; 57 FR 48295, Oct. 22, 1992]

§240.14c-3

§240.14c-3 Annual report to be fur-
nished security holders.

(a) If the information statement re-
lates to an annual (or special meeting
in lieu of the annual) meeting, or writ-
ten consent in lieu of such meeting, of
security holders at which directors of
the registrant, other than an invest-
ment company registered under the In-
vestment Company Act of 1940, are to
be elected, it shall be accompanied or
preceded by an annual report to secu-
rity holders:

(1) The annual report shall contain
the information specified in paragraphs
(b)(1) through (b)(11) of Rule 14a-3
(§240.14a-3 of this chapter.)

(2) [Reserved]

NOTE TO SMALL BUSINESS ISSUERS —In re-
sponding to the disclosure items under para-
graph (b) of Rule 14a-3, (§240.14a-3 of this
chapter) a ‘‘small business issuer,” defined
under Rule 12b-2 of the Exchange Act
(§240.12b-2), shall refer to the disclosure
items in Regulation S-B (§228.10—702 of this
chapter) rather than Regulation S-K
(§229.10—702 of this chapter). If there is no
comparable disclosure item in Regulation S-
B, a small business issuer need not provide
the information requested. A small business
issuer shall provide the information in Item
310(a) of Regulation S-B in lieu of the finan-
cial information required by Rule 14a-3(b)(1)
(§240.14a-3(b)(1)). Small business issuers
using the transitional small business issuers
disclosure format in the filing of their most
recent annual report on Form 10-KSB
(§249.310b of this chapter) need not provide
the information required by paragraph (b) of
Rule 14a-3. Rather, those small business
issuers shall provide only the financial state-
ments required to be filed in their most re-
cent Form 10-KSB. The inclusion of addi-
tional information, including information
required of non-transitional small business
issuers, in the annual report to security
holders will not cause the issuer to be ineli-
gible for the transitional disclosure forms.

(b) Seven copies of the report sent to
security holders pursuant to this rule
shall be mailed to the Commission,
solely for its information, not later
than the date on which such report is
first sent or given to security holders
or the date on which preliminary cop-
ies, or definitive copies, if preliminary
filing was not required, of the informa-
tion statement are filed with the Com-
mission pursuant to Rule 14c-5, which-
ever date is later. The report is not
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