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only a prospectus that meets the re-
quirements of section 10(a) of the Secu-
rities Act may be delivered to security
holders on the date of commencement.

Instructions to paragraph (b):

1. If the prospectus is being delivered by
mail, mailing on the date of commencement
is sufficient.

2. A preliminary prospectus used under
this section may not omit information under
§§230.430 or 230.430A of this chapter.

3. If a preliminary prospectus is used under
this section and the bidder must disseminate
material changes, the tender offer must re-
main open for the period specified in para-
graph (d)(2) of this section.

4. If a preliminary prospectus is used under
this section, tenders may be requested in ac-
cordance with §230.162(a) of this chapter.

(c) Adequate publication. Depending
on the facts and circumstances in-
volved, adequate publication of a ten-
der offer pursuant to this section may
require publication in a newspaper
with a national circulation or may
only require publication in a newspaper
with metropolitan or regional circula-
tion or may require publication in a
combination thereof: Provided, however,
That publication in all editions of a
daily newspaper with a national cir-
culation shall be deemed to constitute
adequate publication.

(d) Publication of changes and exten-
sion of the offer. (1) If a tender offer has
been published or sent or given to secu-
rity holders by one or more of the
methods enumerated in this section, a
material change in the information
published or sent or given to security
holders shall be promptly disseminated
to security holders in a manner reason-
ably designed to inform security hold-
ers of such change; Provided, however,
That if the bidder has elected pursuant
to rule 14d-5 (f)(1) of this section to re-
quire the subject company to dissemi-
nate amendments disclosing material
changes to the tender offer materials
pursuant to Rule 14d-5, the bidder shall
disseminate material changes in the
information published or sent or given
to security holders at least pursuant to
Rule 14d-5.

(2) In a registered securities offer
where the bidder disseminates the pre-
liminary prospectus as permitted by
paragraph (b) of this section, the offer
must remain open from the date that
material changes to the tender offer
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materials are disseminated to security
holders, as follows:

(i) Five business days for a pro-
spectus supplement containing a mate-
rial change other than price or share
levels;

(ii) Ten business days for a pro-
spectus supplement containing a
change in price, the amount of securi-
ties sought, the dealer’s soliciting fee,
or other similarly significant change;

(iii) Ten business days for a pro-
spectus supplement included as part of
a post-effective amendment; and

(iv) Twenty business days for a re-
vised prospectus when the initial pro-
spectus was materially deficient.

(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205,
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec.
308(a)(2), 90 Stat. 57, secs. 3(b), 10(b), 13, 14,
23(a), 48 Stat. 882, 891, 894, 895, 901; sec. 203(a),
49 Stat. 704; sec. 8, 49 Stat. 1379; secs. 4, 5, 78
Stat. 569, 570; secs. 2, 3, 82 Stat. 454, 455; secs.
1, 2, 3-5, 84 Stat. 1497; secs. 3, 10, 18, 89 Stat.
97, 119, 155; sec. 308(b), 90 Stat. 57; secs. 202,
203, 91 Stat. 1494, 1498, 1499; sec. 20, 49 Stat.
833; sec. 319(a), 53 Stat. 1173; sec. 38(a), 54
Stat. 841; 15 U.S.C. 7rg, 77j, T7s(a), 78c(b),
78j(b), T78m, 78n, 78w(a), T9t, TTttt(a), 80a-
37(a))

[44 FR 70341, Dec. 6, 1979, as amended at 64
FR 61460, Nov. 10, 1999]

§240.14d-5 Dissemination of certain
tender offers by the use of stock-
holder lists and security position
listings.

(a) Obligations of the subject company.
Upon receipt by a subject company at
its principal executive offices of a bid-
der’s written request, meeting the re-
quirements of paragraph (e) of this sec-
tion, the subject company shall comply
with the following sub-paragraphs.

(1) The subject company shall notify
promptly transfer agents and any other
person who will assist the subject com-
pany in complying with the require-
ments of this section of the receipt by
the subject company of a request by a
bidder pursuant to this section.

(2) The subject company shall
promptly ascertain whether the most
recently prepared stockholder list,
written or otherwise, within the access
of the subject company was prepared as
of a date earlier than ten business days
before the date of the bidder’s request
and, if so, the subject company shall
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promptly prepare or cause to be pre-
pared a stockholder list as of the most
recent practicable date which shall not
be more than ten business days before
the date of the bidder’s request.

(3) The subject company shall make
an election to comply and shall comply
with all of the provisions of either
paragraph (b) or paragraph (c) of this
section. The subject company’s elec-
tion once made shall not be modified or
revoked during the bidder’s tender
offer and extensions thereof.

(4) No later than the second business
day after the date of the bidder’s re-
quest, the subject company shall orally
notify the bidder, which notification
shall be confirmed in writing, of the
subject company’s election made pur-
suant to paragraph (a)(3) of this sec-
tion. Such notification shall indicate
(i) the approximate number of security
holders of the class of securities being
sought by the bidder and, (ii) if the
subject company elects to comply with
paragraph (b) of this section, appro-
priate information concerning the lo-
cation for delivery of the bidder’s ten-
der offer materials and the approxi-
mate direct costs incidental to the
mailing to security holders of the bid-
der’s tender offer materials computed
in accordance with paragraph (g)(2) of
this section.

(b) Muailing of tender offer materials by
the subject company. A subject company
which elects pursuant to paragraph
(a)(3) of this section to comply with the
provisions of this paragraph shall per-
form the acts prescribed by the fol-
lowing paragraphs.

(1) The subject company shall
promptly contact each participant
named on the most recent security po-
sition listing of any clearing agency
within the access of the subject com-
pany and make inquiry of each such
participant as to the approximate num-
ber of beneficial owners of the subject
company securities being sought in the
tender offer held by each such partici-
pant.

(2) No later than the third business
day after delivery of the bidder’s ten-
der offer materials pursuant to para-
graph (g)(1) of this section, the subject
company shall begin to mail or cause
to be mailed by means of first class
mail a copy of the bidder’s tender offer
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materials to each person whose name
appears as a record holder of the class
of securities for which the offer is made
on the most recent stockholder list re-
ferred to in paragraph (a)(2) of this sec-
tion. The subject company shall use its
best efforts to complete the mailing in
a timely manner but in no event shall
such mailing be completed in a sub-
stantially greater period of time than
the subject company would complete a
mailing to security holders of its own
materials relating to the tender offer.

(3) No later than the third business
day after the delivery of the bidder’s
tender offer materials pursuant to
paragraph (g)(1) of this section, the
subject company shall begin to trans-
mit or cause to be transmitted a suffi-
cient number of sets of the bidder’s
tender offer materials to the partici-
pants named on the security position
listings described in paragraph (b)(1) of
this section. The subject company shall
use its best efforts to complete the
transmittal in a timely manner but in
no event shall such transmittal be
completed in a substantially greater
period of time than the subject com-
pany would complete a transmittal to
such participants pursuant to security
position listings of clearing agencies of
its own material relating to the tender
offer.

(4) The subject company shall
promptly give oral notification to the
bidder, which notification shall be con-
firmed in writing, of the commence-
ment of the mailing pursuant to para-
graph (b)(2) of this section and of the
transmittal pursuant to paragraph
(b)(3) of this section.

(5) During the tender offer and any
extension thereof the subject company
shall use reasonable efforts to update
the stockholder list and shall mail or
cause to be mailed promptly following
each update a copy of the bidder’s ten-
der offer materials (to the extent suffi-
cient sets of such materials have been
furnished by the bidder) to each person
who has become a record holder since
the later of (i) the date of preparation
of the most recent stockholder list re-
ferred to in paragraph (a)(2) of this sec-
tion or (ii) the last preceding update.
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(6) If the bidder has elected pursuant
to paragraph (f)(1) of this section to re-
quire the subject company to dissemi-
nate amendments disclosing material
changes to the tender offer materials
pursuant to this section, the subject
company, promptly following delivery
of each such amendment, shall mail or
cause to be mailed a copy of each such
amendment to each record holder
whose name appears on the shareholder
list described in paragraphs (a)(2) and
(b)(5) of this section and shall transmit
or cause to be transmitted sufficient
copies of such amendment to each par-
ticipant named on security position
listings who received sets of the bid-
der’s tender offer materials pursuant to
paragraph (b)(3) of this section.

(7) The subject company shall not in-
clude any communication other than
the bidder’s tender offer materials or
amendments thereto in the envelopes
or other containers furnished by the
bidder.

(8) Promptly following the termi-
nation of the tender offer, the subject
company shall reimburse the bidder
the excess, if any, of the amounts ad-
vanced pursuant to paragraph (f)(3)(iii)
over the direct costs incidental to com-
pliance by the subject company and its
agents in performing the acts required
by this section computed in accordance
with paragraph (g)(2) of this section.

(c) Delivery of stockholder lists and se-
curity position listings. A subject com-
pany which elects pursuant to para-
graph (a)(3) of this section to comply
with the provisions of this paragraph
shall perform the acts prescribed by
the following paragraphs.

(1) No later than the third business
day after the date of the bidder’s re-
quest, the subject company must fur-
nish to the bidder at the subject com-
pany’s principal executive office a copy
of the names and addresses of the
record holders on the most recent
stockholder list referred to in para-
graph (a)(2) of this section; the names
and addresses of participants identified
on the most recent security position
listing of any clearing agency that is
within the access of the subject com-
pany; and the most recent list of
names, addresses and security posi-
tions of beneficial owners as specified
in §240.14a-13(b), in the possession of
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the subject company, or that subse-
quently comes into its possession. All
security holder list information must
be in the format requested by the bid-
der to the extent the format is avail-
able to the subject company without
undue burden or expense.

(2) If the bidder has elected pursuant
to paragraph (f)(1) of this section to re-
quire the subject company to dissemi-
nate amendments disclosing material
changes to the tender offer materials,
the subject company shall update the
stockholder list by furnishing the bid-
der with the name and address of each
record holder named on the stock-
holder list, and not previously fur-
nished to the bidder, promptly after
such information becomes available to
the subject company during the tender
offer and any extensions thereof.

(d) Liability of subject company and
others. Neither the subject company
nor any affiliate or agent of the subject
company nor any clearing agency shall
be:

(1) Deemed to have made a solicita-
tion or recommendation respecting the
tender offer within the meaning of sec-
tion 14(d)(4) based solely upon the com-
pliance or noncompliance by the sub-
ject company or any affiliate or agent
of the subject company with one or
more requirements of this section;

(2) Liable under any provision of the
Federal securities laws to the bidder or
to any security holder based solely
upon the inaccuracy of the current
names or addresses on the stockholder
list or security position listing, unless
such inaccuracy results from a lack of
reasonable care on the part of the sub-
ject company or any affiliate or agent
of the subject company;

(3) Deemed to be an ‘“‘underwriter”’
within the meaning of section (2)(11) of
the Securities Act of 1933 for any pur-
pose of that Act or any rule or regula-
tion promulgated thereunder based
solely upon the compliance or non-
compliance by the subject company or
any affiliate or agent of the subject
company with one or more of the re-
quirements of this section;

(4) Liable under any provision of the
Federal securities laws for the disclo-
sure in the bidder’s tender offer mate-
rials, including any amendment there-
to, based solely upon the compliance or
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noncompliance by the subject company
or any affiliate or agent of the subject
company with one or more of the re-
quirements of this section.

(e) Content of the bidder’s request. The
bidder’s written request referred to in
paragraph (a) of this section shall in-
clude the following:

(1) The identity of the bidder;

(2) The title of the class of securities
which is the subject of the bidder’s ten-
der offer;

(3) A statement that the bidder is
making a request to the subject com-
pany pursuant to paragraph (a) of this
section for the use of the stockholder
list and security position listings for
the purpose of disseminating a tender
offer to security holders;

(4) A statement that the bidder is
aware of and will comply with the pro-
visions of paragraph (f) of this section;

(5) A statement as to whether or not
it has elected pursuant to paragraph
(f)(1) of this section to disseminate
amendments disclosing material
changes to the tender offer materials
pursuant to this section; and

(6) The name, address and telephone
number of the person whom the subject
company shall contact pursuant to
paragraph (a)(4) of this section.

(f) Obligations of the bidder. Any bid-
der who requests that a subject com-
pany comply with the provisions of
paragraph (a) of this section shall com-
ply with the following paragraphs.

(1) The bidder shall make an election
whether or not to require the subject
company to disseminate amendments
disclosing material changes to the ten-
der offer materials pursuant to this
section, which election shall be in-
cluded in the request referred to in
paragraph (a) of this section and shall
not be revocable by the bidder during
the tender offer and extensions thereof.

(2) With respect to a tender offer sub-
ject to section 14(d)(1) of the Act in
which the consideration consists solely
of cash and/or securities exempt from
registration under section 3 of the Se-
curities Act of 1933, the bidder shall
comply with the requirements of Rule
14d-4(a)(3).

(3) If the subject company elects to
comply with paragraph (b) of this sec-
tion,
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(i) The bidder shall promptly deliver
the tender offer materials after receipt
of the notification from the subject
company as provided in paragraph
(a)(4) of this section;

(ii) The bidder shall promptly notify
the subject company of any amend-
ment to the bidder’s tender offer mate-
rials requiring compliance by the sub-
ject company with paragraph (b)(6) of
this section and shall promptly deliver
such amendment to the subject com-
pany pursuant to paragraph (g)(1) of
this section;

(iii) The bidder shall advance to the
subject company an amount equal to
the approximate cost of conducting
mailings to security holders computed
in accordance with paragraph (g)(2) of
this section;

(iv) The bidder shall promptly reim-
burse the subject company for the di-
rect costs incidental to compliance by
the subject company and its agents in
performing the acts required by this
section computed in accordance with
paragraph (g)(2) of this section which
are in excess of the amount advanced
pursuant to paragraph (f)(2)(iii) of this
section; and

(v) The bidder shall mail by means of
first class mail or otherwise furnish
with reasonable promptness the tender
offer materials to any security holder
who requests such materials.

(4) If the subject company elects to
comply with paragraph (c) of this sec-
tion,

(i) The bidder shall use the stock-
holder list and security position list-
ings furnished to the bidder pursuant
to paragraph (c) of this section exclu-
sively in the dissemination of tender
offer materials to security holders in
connection with the bidder’s tender
offer and extensions thereof;

(ii) The bidder shall return the stock-
holder lists and security position list-
ings furnished to the bidder pursuant
to paragraph (c) of this section prompt-
ly after the termination of the bidder’s
tender offer;

(iii) The bidder shall accept, handle
and return the stockholder lists and se-
curity position listings furnished to
the bidder pursuant to paragraph (c) of
this section to the subject company on
a confidential basis;
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(iv) The bidder shall not retain any
stockholder list or security position
listing furnished by the subject com-
pany pursuant to paragraph (c) of this
section, or any copy thereof, nor retain
any information derived from any such
list or listing or copy thereof after the
termination of the bidder’s tender
offer;

(v) The bidder shall mail by means of
first class mail, at its own expense, a
copy of its tender offer materials to
each person whose identity appears on
the stockholder list as furnished and
updated by the subject company pursu-
ant to paragraphs (c)(1) and (2) of this
section;

(vi) The bidder shall contact the par-
ticipants named on the security posi-
tion listing of any clearing agency,
make inquiry of each participant as to
the approximate number of sets of ten-
der offer materials required by each
such participant, and furnish, at its
own expense, sufficient sets of tender
offer materials and any amendment
thereto to each such participant for
subsequent transmission to the bene-
ficial owners of the securities being
sought by the bidder;

(vii) The bidder shall mail by means
of first class mail or otherwise furnish
with reasonable promptness the tender
offer materials to any security holder
who requests such materials; and

(viii) The bidder shall promptly reim-
burse the subject company for direct
costs incidental to compliance by the
subject company and its agents in per-
forming the acts required by this sec-
tion computed in accordance with
paragraph (g)(2) of this section.

(g) Delivery of materials, computation
of direct costs. (1) Whenever the bidder
is required to deliver tender offer ma-
terials or amendments to tender offer
materials, the bidder shall deliver to
the subject company at the location
specified by the subject company in its
notice given pursuant to paragraph
(a)(4) of this section a number of sets of
the materials or of the amendment, as
the case may be, at least equal to the
approximate number of security hold-
ers specified by the subject company in
such notice, together with appropriate
envelopes or other containers therefor:
Provided, however, That such delivery
shall be deemed not to have been made
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unless the bidder has complied with
paragraph (f)(3)(iii) of this section at
the time the materials or amendments,
as the case may be, are delivered.

(2) The approximate direct cost of
mailing the bidder’s tender offer mate-
rials shall be computed by adding (i)
the direct cost incidental to the mail-
ing of the subject company’s last an-
nual report to shareholders (excluding
employee time), less the costs of prepa-
ration and printing of the report, and
postage, plus (ii) the amount of first
class postage required to mail the bid-
der’s tender offer materials. The ap-
proximate direct costs incidental to
the mailing of the amendments to the
bidder’s tender offer materials shall be
computed by adding (iii) the estimated
direct costs of preparing mailing la-
bels, of updating shareholder lists and
of third party handling charges plus
(iv) the amount of first class postage
required to mail the bidder’s amend-
ment. Direct costs incidental to the
mailing of the bidder’s tender offer ma-
terials and amendments thereto when
finally computed may include all rea-
sonable charges paid by the subject
company to third parties for supplies
or services, including costs attendant
to preparing shareholder lists, mailing
labels, handling the bidder’s materials,
contacting participants named on secu-
rity position listings and for postage,
but shall exclude indirect costs, such
as employee time which is devoted to
either contesting or supporting the
tender offer on behalf of the subject
company. The final billing for direct
costs shall be accompanied by an ap-
propriate accounting in reasonable de-
tail.

NOTE TO §240.14d-5. Reasonably prompt
methods of distribution to security holders
may be used instead of mailing. If alter-
native methods are chosen, the approximate
direct costs of distribution shall be com-
puted by adding the estimated direct costs of
preparing the document for distribution
through the chosen medium (including up-
dating of shareholder lists) plus the esti-
mated reasonable cost of distribution
through that medium. Direct costs inci-
dental to the distribution of tender offer ma-
terials and amendments thereto may include
all reasonable charges paid by the subject
company to third parties for supplies or serv-
ices, including costs attendant to preparing
shareholder lists, handling the bidder’s ma-
terials, and contacting participants named
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on security position listings, but shall not
include indirect costs, such as employee
time which is devoted to either contesting or
supporting the tender offer on behalf of the
subject company.

[44 FR 70342, Dec. 6, 1979, as amended at 61
FR 24657, May 15, 1996; 64 FR 61460, Nov. 10,
1999]

§240.14d-6 Disclosure of tender offer
information to security holders.

(a) Information required on date of
commencement—(1) Long-form publica-
tion. If a tender offer is published, sent
or given to security holders on the date
of commencement by means of long-
form publication under §240.14d-4(a)(1),
the long-form publication must include
the information required by paragraph
(d)(1) of this section.

(2) Summary publication. If a tender
offer is published, sent or given to se-
curity holders on the date of com-
mencement by means of summary pub-
lication under §240.14d-4(a)(2):

(i) The summary advertisement must
contain at least the information re-
quired by paragraph (d)(2) of this sec-
tion; and

(ii) The tender offer materials fur-
nished by the bidder upon request of
any security holder must include the
information required by paragraph
(d)(1) of this section.

(3) Use of stockholder lists and security
position listings. If a tender offer is pub-
lished, sent or given to security holders
on the date of commencement by the
use of stockholder lists and security
position listings under §240.14d-4(a)(3):

(i) The summary advertisement must
contain at least the information re-
quired by paragraph (d)(2) of this sec-
tion; and

(ii) The tender offer materials trans-
mitted to security holders pursuant to
such lists and security position listings
and furnished by the bidder upon the
request of any security holder must in-
clude the information required by para-
graph (d)(1) of this section.

(4) Other tender offers. If a tender offer
is published or sent or given to secu-
rity holders other than pursuant to
§240.14d-4(a), the tender offer materials
that are published or sent or given to
security holders on the date of com-
mencement of such offer must include
the information required by paragraph
(d)(1) of this section.
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(b) Information required in other tender
offer materials published after commence-
ment. Except for tender offer materials
described in paragraphs (a)(2)(ii) and
(a)(3)(ii) of this section, additional ten-
der offer materials published, sent or
given to security holders after com-
mencement must include:

(1) The identities of the bidder and
subject company;

(2) The amount and class of securities
being sought;

(3) The type and amount of consider-
ation being offered; and

(4) The scheduled expiration date of
the tender offer, whether the tender
offer may be extended and, if so, the
procedures for extension of the tender
offer.

Instruction to paragraph (b): If the addi-
tional tender offer materials are summary
advertisements, they also must include the
information required by paragraphs (d)(2)(v)
of this section.

(c) Material changes. A material
change in the information published or
sent or given to security holders must
be promptly disclosed to security hold-
ers in additional tender offer mate-
rials.

(d) Information to be included—(1) Ten-
der offer materials other than summary
publication. The following information
is required by paragraphs (a)(1),
(a)(2)(i1), (a)(3)(ii) and (a)(4) of this sec-
tion:

(i) The information required by Item
1 of Schedule TO (§240.14d-100) (Sum-
mary Term Sheet); and

(ii) The information required by the
remaining items of Schedule TO
(§240.14d-100) for third-party tender of-
fers, except for Item 12 (exhibits) of
Schedule TO (§240.14d-100), or a fair
and adequate summary of the informa-
tion.

(2) Summary Publication. The fol-
lowing information is required in a
summary advertisement under para-
graphs (a)(2)(i) and (a)(3)(i) of this sec-
tion:

(i) The identity of the bidder and the
subject company;

(ii) The information required by Item
1004(a)(1) of Regulation M-A
(§229.1004(a)(1) of this chapter);

(iii) If the tender offer is for less than
all of the outstanding securities of a
class of equity securities, a statement
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