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(c) Definition of compensation. For
purposes of this section, compensation
means, with respect to a transaction in
a penny stock:

(1) If a broker is acting as agent for
a customer, the amount of any remu-
neration received or to be received by
it from such customer in connection
with such transaction;

(2) If, after having received a buy
order from a customer, a dealer other
than a market maker purchased the
penny stock as principal from another
person to offset a contemporaneous
sale to such customer or, after having
received a sell order from a customer,
sold the penny stock as principal to an-
other person to offset a contempora-
neous purchase from such customer,
the difference between the price to the
customer and such contemporaneous
purchase or sale price; or

(3) If the dealer otherwise is acting as
principal for its own account, the dif-
ference between the price to the cus-
tomer and the prevailing market price.

(d) Active and competitive market. For
purposes of this section only, a market
may be deemed to be ‘‘active and com-
petitive’’ in determining the prevailing
market price with respect to a trans-
action by a market maker in a penny
stock if the aggregate number of trans-
actions effected by such market maker
in the penny stock in the five business
days preceding such transaction is less
than twenty percent of the aggregate
number of all transactions in the
penny stock reported on a Qualifying
Electronic Quotation System (as de-
fined in 17 CFR 240.15g–3(c)(5)) during
such five-day period. No presumption
shall arise that a market is not ‘‘active
and competitive’’ solely by reason of a
market maker not meeting the condi-
tions specified in this paragraph.

[57 FR 18034, Apr. 28, 1992]

§ 240.15g–5 Disclosure of compensation
of associated persons in connection
with penny stock transactions.

(a) General. It shall be unlawful for a
broker or dealer to effect a transaction
in any penny stock for or with the ac-
count of a customer unless the broker
or dealer discloses to such customer,
within the time periods and in the
manner required by paragraph (b) of
this section, the aggregate amount of

cash compensation that any associated
person of the broker or dealer who is a
natural person and has communicated
with the customer concerning the
transaction at or prior to receipt of the
customer’s transaction order, other
than any person whose function is sole-
ly clerical or ministerial, has received
or will receive from any source in con-
nection with the transaction and that
is determined at or prior to the time of
the transaction, including separate dis-
closure, if applicable, of the source and
amount of such compensation that is
not paid by the broker or dealer.

(b) Timing. (1) The information de-
scribed in paragraph (a) of this section:

(i) Shall be provided to the customer
orally or in writing prior to effecting
any transaction with or for the cus-
tomer for the purchase or sale of such
penny stock; and

(ii) Shall be given or sent to the cus-
tomer in writing, at or prior to the
time that any written confirmation of
the transaction is given or sent to the
customer pursuant to 17 CFR 240.10b–
10.

(2) A broker or dealer, at the time of
making the disclosure pursuant to
paragraph (b)(1)(i) of this section, shall
make and preserve as part of its
records, a record of such disclosure for
the period specified in 17 CFR 240.17a–
4(b).

(c) Contingent compensation arrange-
ments. Where a portion or all of the
cash or other compensation that the
associated person may receive in con-
nection with the transaction may be
determined and paid following the
transaction based on aggregate sales
volume levels or other contingencies,
the written disclosure required by
paragraph (b)(1)(ii) of this section shall
state that fact and describe the basis
upon which such compensation is de-
termined.

[57 FR 18034, Apr. 28, 1992]

§ 240.15g–6 Account statements for
penny stock customers.

(a) Requirement. It shall be unlawful
for any broker or dealer that has ef-
fected the sale to any customer, other
than in a transaction that is exempt
pursuant to 17 CFR 240.15g–1, of any se-
curity that is a penny stock on the last
trading day of any calendar month, or
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