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(iii) he is ready, willing and able to ef-
fect transactions in reasonable
amounts, and at his quoted prices, with
other brokers and dealers, and (iv) he
has a reasonable average rate of inven-
tory turnover in such security.

(b) The term Qualified Third Market
Maker means a dealer in any stock reg-
istered on a national securities ex-
change (‘‘exchange’) who (1) is a
broker or dealer registered pursuant to
section 15 of the Act, (2) is subject to
and is in compliance with Rule 15c¢3-1
(17 CFR 240.15¢3-1), (3) has and main-
tains minimum net capital, as defined
in Rule 15c¢3-1, of the lesser of (i)
$500,000 or (ii) $100,000 plus $20,000 for
each security in excess of five with re-
gard to which the broker or dealer is,
or is seeking to become, a Qualified
Third Market Maker, and (4) except
when such activity is unlawful, meets
all of the following conditions with re-
spect to such security: (i) He furnishes
bona fide, competitive bid and offer
quotations at all times to other bro-
kers and dealers on request, (ii) he is
ready, willing and able to effect trans-
actions for his own account in reason-
able amounts, and at his quoted prices
with other brokers and dealers, and
(iii) he has a reasonable average rate of
inventory turnover in such security.

(c) The term Qualified Block Positioner
means a dealer who (1) is a broker or
dealer registered pursuant to section 15
of the Act, (2) is subject to and in com-
pliance with Rule 15¢3-1 (17 CFR
240.15¢3-1), (3) has and maintains min-
imum net capital, as defined in Rule
156¢3-1 of $1,000,000 and (4) except when
such activity is unlawful, meets all of
the following conditions: (i) He engages
in the activity of purchasing long or
selling short, from time to time, from
or to a customer (other than a partner
or a joint venture or other entity in
which a partner, the dealer, or a person
associated with such dealer, as defined
in section 3(a) (18) of the Act, partici-
pates) a block of stock with a current
market value of $200,000 or more in a
single transaction, or in several trans-
actions at approximately the same
time, from a single source to facilitate
a sale or purchase by such customer,
(ii) he has determined in the exercise of
reasonable diligence that the block
could not be sold to or purchased from
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others on equivalent or better terms,
and (iii) he sells the shares comprising
the block as rapidly as possible com-
mensurate with the circumstances.

(15 U.S.C. 78a et seq., as amended by Pub. L.
94-29 (June 4, 1975), particularly secs. 2, 3, 11,
15, 17 and 23 thereof (15 U.S.C. 78b, 78c, T8k,
780, 78q and 78w))

[48 FR 39606, Sept. 1, 1983]

§240.3b-9 Definition of “bank” for pur-
poses of section 3(a) (4) and (5) of
the Act.

(a) The term bank as used in the defi-
nition of broker and dealer in section
3(a) (4) and (b) of the Act does not in-
clude a bank that:

(1) Publicly solicits brokerage busi-
ness for which it receives transaction-
related compensation, unless the bank
enters into a contractual or other ar-
rangement with a broker-dealer reg-
istered under the Act pursuant to
which the broker-dealer will offer bro-
kerage services on or off the premises
of the bank, provided that:

(i) Such broker-dealer is clearly iden-
tified as the person performing the bro-
kerage services;

(ii) Bank employees perform only
clerical and ministerial functions in
connection with brokerage trans-
actions unless such employees are
qualified as registered representatives
pursuant to the requirements of the
self-regulatory organizations;

(iii) Bank employees do not receive,
directly or indirectly, compensation
for any brokerage activities unless
such employees are qualified as reg-
istered representatives pursuant to the
requirements of the self-regulatory or-
ganizations; and

(iv) Such services are provided by the
broker-dealer on a basis in which all
customers are fully disclosed.

(2) Directly or indirectly receives
transaction-related compensation for
providing brokerage services for trust,
managing agency or other accounts to
which the bank provides advice, pro-
vided, however, that this subsection
shall not apply if the bank executes

transactions through a registered
broker-dealer and:

(i) Each account independently
chooses the broker-dealer through

which execution is effected;
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(ii) The bank’s personnel do not re-
ceive, directly or indirectly, trans-
action-related compensation or com-
pensation based upon the number of ac-
counts choosing to use the registered
broker-dealer; and

(iii) The brokerage services are pro-
vided by the broker-dealer on a basis in
which all customers are fully disclosed;
or

(3) Deals in or underwrites securities.

(b) This rule shall not apply to any
bank that engages in one or more of
the following activities only:

(1) Effects transactions in exempted
or municipal securities as defined in
the Act or in commercial paper, bank-
ers’ acceptances or commercial bills;

(2) Effects no more than 1,000 trans-
actions each year in securities other
than exempted or municipal securities
as defined in the Act or in commercial
paper, bankers’ acceptances or com-
mercial bills;

(3) Effects transactions for the in-
vestment portfolio of affiliated compa-
nies;

(4) Effects transactions as part of a
program for the investment or rein-
vestment of bank deposit funds into
any no-load open-end investment com-
pany registered pursuant to the Invest-
ment Company Act of 1940 that at-
tempts to maintain a constant net
asset value per share or has an invest-
ment policy calling for investment of
at least 80% of its assets in debt securi-
ties maturing in thirteen months or
less;

(b) Effects transactions as part of any
bonus, profit-sharing, pension, retire-
ment, thrift, savings, incentive, stock
purchase, stock ownership, stock ap-
preciation, stock option, dividend rein-
vestment or similar plan for employees
or shareholders of an issuer or its sub-
sidiaries;

(6) Effects transactions pursuant to
sections 3(b), 4(2) and 4(6) of the Securi-
ties Act of 1933 and the rules and regu-
lations thereunder; or

(7) Is subject to section 15(e) of the
Act.

(c) The Commission, upon written re-
quest, or upon its own motion, may ex-
empt a bank, either unconditionally or
on specific terms and conditions, where
the Commisison determines that the
bank’s activities are not within the in-
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tended meaning and purpose of this
rule.

(d) For purposes of this section, the
term transaction-related compensation
shall mean monetary profit to the
bank in excess of cost recovery for pro-
viding brokerage execution services.

[60 FR 28394, July 12, 1985]
§240.3b-10 [Reserved]

§240.3b-11 Definitions relating to lim-
ited partnership roll-up trans-
actions for purposes of sections
6(b)(9), 14(h) and 15A(b)(12)-(13).

For purposes of sections 6(b)(9), 14(h)
and 15A(b)(12)-(13) of the Act (156 U.S.C.
78£(b)(9), 78n(h) and 780-3(b)(12)-(13)):

(a) The term limited partnership roll-
up transaction does not include a trans-
action involving only entities that are
not ‘‘finite-life’” as defined in Item
901(b)(2) of Regulation S-K
(§229.901(b)(2) of this chapter).

(b) The term limited partnership roll-
up transaction does not include a trans-
action involving only entities reg-
istered under the Investment Company
Act of 1940 (15 U.S.C. 80a-1 et seq.) or
any Business Development Company as
defined in section 2(a)(48) of that Act
(15 U.S.C. 80a-2(a)(48)).

(c) The term regularly traded shall be
defined as in Item 901(c)(2)(v)(C) of Reg-
ulation S-K (§229.901(c)(2)(v)(C) of this
chapter).

[69 FR 63684, Dec. 8, 1994]

§240.3b-12 Definition of OTC deriva-
tives dealer.

The term OTC derivatives dealer
means any dealer that is affiliated with
a registered broker or dealer (other
than an OTC derivatives dealer), and
whose securities activities:

(a) Are limited to:

(1) Engaging in dealer activities in
eligible OTC derivative instruments
that are securities;

(2) Issuing and reacquiring securities
that are issued by the dealer, including
warrants on securities, hybrid securi-
ties, and structured notes;

(3) Engaging in cash management se-
curities activities;

(4) Engaging in ancillary portfolio
management securities activities; and



