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Securities and Exchange Commission § 300.301

§ 300.300 Definitions.

For the purpose of these rules, adopt-
ed pursuant to section 8(e) of the Secu-
rities Investor Protection Act of 1970,
as amended (hereinafter referred to as
‘‘the Act’’):

(a) The term failed to receive shall
mean a contractual commitment of the
debtor made in the ordinary course of
business to pay to another broker or
dealer the contract price in cash upon
receipt from such broker or dealer of
securities purchased: Provided, That
the respective obligations of the par-
ties remained outstanding until the
close of business on the filing date as
defined in section 16(7) of the Act (here-
inafter referred to as the ‘‘filing date’’).

(b) The term failed to deliver shall
mean a contractual commitment of the
debtor, made in the ordinary course of
business, to deliver securities to an-
other broker or dealer against receipt
from such broker or dealer of the con-
tract price in cash: Provided, That the
respective obligations of the parties re-
mained outstanding until the close of
business on the filing date.

(c) The term open contractual commit-
ment shall mean a failed to receive or a
failed to deliver which had a settle-
ment date prior to the filing date and
the respective obligations of the par-
ties remained outstanding on the filing
date or had a settlement date which oc-
curs on or within three business days
subsequent to the filing date: Provided,
however, That the term ‘‘open contrac-
tual commitment’’ shall not include
any contractual commitment for which
the security which is the subject of the
trade had not been issued by the issuer
as of the trade date.

(d) The term customer shall mean a
person (other than a broker or dealer)
in whose behalf a broker or dealer has
executed a transaction out of which
arose an open contractual commitment
with the debtor, but shall not include
any person to the extent that such per-
son at the filing date (1) had a claim
for property which by contract, agree-
ment of understanding, or by operation
of law, was a part of the capital of the
broker or dealer who executed such
transaction or was subordinated to the
claims of creditors of such broker or
dealer, or (2) had a relationship with

the debtor which is specified in section
9(a)(4) of the Act.

[44 FR 21211, Apr. 9, 1979, as amended at 62
FR 10451, Mar. 7, 1997]

§ 300.301 Contracts to be closed out or
completed.

An open contractual commitment
shall be closed out or completed if:

(a) The open contractual commit-
ment:

(1) Arises from a transaction in
which a customer (as defined in
§ 300.300) of the other broker or dealer
had an interest. For the purposes of
this rule a customer is deemed to have
an interest in a transaction if (i) the
other broker was acting as agent for
the customer or (ii) the other dealer
was not a market maker in the secu-
rity involved, to the extent such other
dealer held a firm order from the cus-
tomer and in connection therewith: In
the case of a buy order, prior to exe-
cuting such customer’s order purchased
as principal the same number of shares
or purchased shares to accumulate the
number of shares necessary to com-
plete the order; or in the case of a sell
order, prior to executing such cus-
tomer’s order sold the same number of
shares or a portion thereof; and

(2)(i) Had a settlement date on or
within 30 calendar days prior to the fil-
ing date and the respective obligations
of the parties remained outstanding on
the filing date or had a settlement date
which occurs on or within three busi-
ness days subsequent to the filing date;
and

(ii) Had a trade date on or within
three business days prior to such set-
tlement date; and

(b) The other broker or dealer can es-
tablish to the satisfaction of the trust-
ee through appropriate documentation
that:

(1) In the case of a broker or dealer
who maintains his records on a specific
identification basis:

(i) The open contractual commit-
ment arose out of a transaction in
which his customer had such an inter-
est, and

(ii) In the case of a failed to deliver
of the debtor, as of the filing date such
broker’s or dealer’s customer’s interest
had not been sold to such broker or
dealer; or
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