United States Customs Service, Treasury

(3) A statement as to whether the im-
porter has filed a protest regarding the
adverse marking decision and, if so,
where the protest was filed and the
protest number; and

(4) A statement concerning the ex-
porter’s or producer’s right to either
intervene in the importer’s protest as
provided in §181.115 of this part or file
a petition as provided in §181.116 of this
part.

§181.115 Intervention in
protest.

(a) Conditional right to intervene. An
exporter or producer of merchandise
does not have an independent right to
protest an adverse marking decision.
However, if an importer protests the
adverse marking decision in accord-
ance with section 514, Tariff Act of
1930, as amended (19 U.S.C. 1514), and
part 174 of this chapter, the exporter or
producer of the merchandise which is
the subject of the adverse marking de-
cision may intervene in the importer’s
protest. Such intervention shall not af-
fect any time limits applicable to the
protest or delay action on the protest.

(b) Form and filing of intervention. In
order to intervene in an importer’s pro-
test, as provided for in paragraph (a) of
this section, the exporter or producer
of the merchandise shall file, in trip-
licate, a typewritten statement of
intervention, in English, with the port
director with whom the protest was
filed. The statement should be on let-
terhead paper in the form of a letter
and should be clearly designated
“NAFTA Exporter or Producer Inter-
vention in Protest”. The statement
shall be signed by the exporter, pro-
ducer or his authorized agent. The pro-
visions of §174.3 of this chapter shall
apply for purposes of signature by a
person other than the principal.

(c) Content. The NAFTA Exporter or
Producer Intervention in Protest letter
shall include the following:

(1) The name and address of the ex-
porter or producer of the merchandise
and the name and address of any au-
thorized agent filing the request on be-
half of such principal;

(2) In the case of a Canadian exporter
or producer, the employer number as-
signed by Revenue Canada, Customs
and Excise; in the case of a Mexican ex-
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porter or producer, the Federal tax-
payer registry number (RFC); and the
Customs identification number of an
authorized agent filing the request on
behalf of such principal;

(3) The number and date of each
entry involved in the adverse marking
decision;

(4) A specific description of the mer-
chandise which is the subject of the ad-
verse marking decision;

(5) A complete statement of all rel-
evant facts relating to the adverse
marking decision and the transaction
to which it relates, including the date
of the decision;

(6) A detailed statement of position
regarding why the exporter or producer
believes the adverse marking decision
is contrary to the provision of Annex
311 of the NAFTA;

(7) A statement as to whether a Re-
quest for Basis of Adverse Marking De-
cision was filed under §181.113 of this
part, and if so, the date of such Re-
quest and of any Customs response
thereto issued under §181.114 of this
part. Copies of the Request and the
Customs response shall be submitted, if
available;

(8) The number assigned to the im-
porter’s protest;

(9) A statement that the intervenor
is the exporter or producer of the mer-
chandise that was the subject of the
adverse marking decision being pro-
tested by the importer and, if the in-
tervenor is the exporter, a statement
that it maintains sufficient records to
enable Customs to evaluate the merits
of its claim(s) regarding the adverse
marking decision; and

(10) If the intervenor prefers that the
principle of confidentiality set forth in
§181.121 of this part be applied to the
information submitted under this sec-
tion, a statement to that effect. If no
such statement is included in the let-
ter, the intervention and information
submitted in connection therewith
shall be subject to the same treatment
as that provided in the case of requests
by all interested parties for consolida-
tion of protests as set forth in
§174.15(b)(1) of this chapter.

(d) Effect of Intervention. The rights of
the intervenor under this section are
subordinate to the importer’s protest
rights. Accordingly, intervention by an
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exporter or producer of merchandise
will not affect the procedures under
part 174 of this chapter, and the im-
porter’s elections concerning acceler-
ated disposition and application for
further review of the protest will gov-
ern how the protest is handled and how
the intervention is considered. If the
importer withdraws or settles the pro-
test, the exporter or producer has no
right to continue the intervention ac-
tion.

(e) Action by port director. If final ad-
ministrative action has already been
taken with respect to the importer’s
protest at the time the intervention is
filed, the port director shall so advise
the exporter or producer and, if the im-
porter has filed a civil action in the
Court of International Trade as a re-
sult of a denial of the protest, the port
director shall advise the exporter or
producer of that filing and of the ex-
porter’s or producer’s right to seek to
intervene in such judicial proceeding.
If final administrative action has not
been taken on the protest, the port di-
rector shall forward the intervention
letter to the Customs office which has
the importer’s protest under review for
consideration in connection with the
protest.

(f) Final disposition. The intervenor
shall be notified in writing of the final
disposition of the protest. If the pro-
test is denied in whole or in part, the
intervenor shall be furnished a copy of
the notice given to the importer under
§174.29.

§181.116 Petition regarding adverse
marking decision.

(a) Right to petition. If the importer
does not protest an adverse marking
decision in accordance with section 514,
Tariff Act of 1930, as amended (19
U.S.C. 1514), and part 174 of this chap-
ter, the exporter or producer of the
merchandise which was the subject of
the adverse marking decision may file
a petition with Customs requesting re-
consideration of the decision. The peti-
tion may not be filed until after the
importer’s time to protest the adverse
marking decision has expired (see
§174.12(e) of this chapter for the time
limits for filing protests). If the im-
porter filed a protest upon which final
administrative action has been taken,
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the exporter or producer may file a pe-
tition under this section, provided that
the exporter or producer was not given
notice of the pending protest pursuant
to §181.114 of this part. If the importer
filed a protest on which final adminis-
trative action has not been taken and
notice of the pending protest was not
provided to the exporter or producer
under §181.114 of this part, a petition
filed under this section shall be treated
by the port director as an intervention
under §181.115 of this part.

(b) Form and filing of petition. A peti-
tion under this section shall be type-
written, in English, and shall be filed,
in triplicate, with the port director
who issued the adverse marking deci-
sion. The petition under this subpart
should be on letterhead paper in the
form of a letter, clearly designated as a
“Petition for NAFTA Review of Ad-
verse Marking Decision’ and shall be
signed by the exporter, producer or his
authorized agent. The provisions of
§174.3 of this chapter shall apply for
purposes of signature by a person other
than the principal.

(c) Content. The Petition for NAFTA
Review of Adverse Marking Decision
letter shall contain all the information
specified §181.115 of this part, except
for the protest number. It shall also in-
clude a statement that petitioner was
not notified by Customs in writing of a
pending protest.

(d) Review of petition—(1) Review by
port director. Within 60 days of the date
of receipt of the petition, the port di-
rector shall determine if the petition is
to be granted or denied, in whole or in
part. If, after reviewing the petition,
the port director agrees with all of the
petitioner’s claims and determines that
the initial adverse marking decision
was not correct, a written notice
granting the petition shall be issued to
the petitioner. A description of the
merchandise, a brief summary of the
issue(s) and the port director’s findings
shall be forwarded to the Director, Tar-
iff Classification Appeals Division, Cus-
toms Headquarters, for publication in
the Customs Bulletin. If, after review-
ing the petition, the port director de-
termines that the initial adverse mark-
ing decision was correct in its entirety,
a written notice shall be issued to the
petitioner advising that the matter has
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