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meeting the criteria of responsibility
as may have been established by the
SHA in accordance with §635.110.
Award shall be within the time estab-
lished by the SHA and subject to the
prior concurrence of the Division Ad-
ministrator.

(b) The SHA shall formally request
concurrence by the Division Adminis-
trator in the award of all Federal-aid
contracts. Concurrence in award by the
Division Administrator is a pre-
requisite to Federal participation in
construction costs and is considered as
authority to proceed with construc-
tion, unless specifically stated other-
wise. Concurrence in award shall be
formally approved and shall only be
given after receipt and review of the
tabulation of bids.

(c) Following the opening of bids, the
SHA shall examine the unit bid prices
of the apparent low bid for reasonable
conformance with the engineer’s esti-
mated prices. A bid with extreme vari-
ations from the engineer’s estimate, or
where obvious unbalancing of unit
prices has occurred, shall be thor-
oughly evaluated.

(d) Where obvious unbalanced bid
items exist, the SHA’s decision to
award or reject a bid shall be supported
by written justification. A bid found to
be mathematically unbalanced, but not
found to be materially unbalanced,
may be awarded.

(e) When a low bid is determined to
be both mathematically and materially
unbalanced, the Division Adminis-
trator will take appropriate steps to
protect the Federal interest. This ac-
tion may be concurrence in a SHA deci-
sion not to award the contract. If, how-
ever, the SHA decides to proceed with
the award and requests FHWA concur-
rence, the Division Administrator’s ac-
tion may range from nonconcurrence
to concurrence with contingency condi-
tions limiting Federal participation.

(f) If the SHA determines that the
lowest bid is not responsive or the bid-
der is not responsible, it shall so notify
and obtain the Division Administra-
tor’s concurrence before making an
award to the next lowest bidder.

(g) If the SHA rejects or declines to
read or consider a low bid on the
grounds that it is not responsive be-
cause of noncompliance with a require-

§635.115

ment which was not clearly identified
in the bidding documents, it shall sub-
mit justification for its action. If such
justification is not considered by the
Division Administrator to be suffi-
cient, concurrence will not be given to
award to another bidder on the con-
tract at the same letting.

(h) Any proposal by the SHA to re-
ject all bids received for a Federal-aid
contract shall be submitted to the Di-
vision Administrator for concurrence,
accompanied by adequate justification.

(i) In the event the low bidder se-
lected by the SHA for contract award
forfeits the bid guarantee, the SHA
may dispose of the amounts of such
forfeited guarantees 1in accordance
with its normal practices.

(j) A copy of the executed contract
between the SHA and the construction
contractor should be furnished to the
Division Administrator as soon as
practicable after execution.

§635.115 Agreement estimate.

(a) Following the award of contract,
an agreement estimate based on the
contract unit prices and estimated
quantities shall be prepared by the
SHA and submitted to the Division Ad-
ministrator as soon as practicable for
use in the preparation of the project
agreement. The agreement estimate
shall also include the actual or best es-
timated costs of any other items to be
included in the project agreement.

(b) An agreement estimate shall be
submitted by the SHA for each force
account project (see 23 CFR part 635,
subpart B) when the plans and speci-
fications are submitted to the Division
Administrator for approval. It shall
normally be based on the estimated
quantities and the unit prices agreed
upon in advance between the SHA and
the Division Administrator, whether
the work is to be done by the SHA or
by a local public agency. Such agreed
unit prices shall constitute a commit-
ment as the basis for Federal participa-
tion in the cost of the project. The unit
prices shall be based upon the esti-
mated actual cost of performing the
work but shall in no case exceed unit
prices currently being obtained by
competitive bidding on comparable
highway construction work in the
same general locality. In special cases
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§635.116

involving unusual circumstances, the
estimate may be based upon the esti-
mated costs for labor, materials, equip-
ment rentals, and supervision to com-
plete the work rather than upon agreed
unit prices. This paragraph shall not be
applicable to agreement estimates for
railroad and utility force account
work.

§635.116 Subcontracting
tractor responsibilities.

and con-

(a) Contracts for projects shall speci-
fy the minimum percentage of work
that a contractor must perform with
its own organization. This percentage
shall be not less than 30 percent of the
total original contract price excluding
any identified specialty items. Spe-
cialty items may be performed by sub-
contract and the amount of any such
specialty items so performed may be
deducted from the total original con-
tract before computing the amount of
work required to be performed by the
contractor’s own organization. The
contract amount upon which the above
requirement is computed includes the
cost of materials and manufactured
products which are to be purchased or
produced by the contractor under the
contract provisions.

(b) The SHA shall not permit any of
the contract work to be performed
under a subcontract, unless such ar-
rangement has been authorized by the
SHA in writing. Prior to authorizing a
subcontract, the SHA shall assure that
each subcontract is evidenced in writ-
ing and that it contains all pertinent
provisions and requirements of the
prime contract. The Division Adminis-
trator may permit the SHA to satisfy
the subcontract assurance require-
ments by concurrence in a SHA process
which requires the contractor to cer-
tify that each subcontract arrange-
ment will be in the form of a written
agreement containing all the require-
ments and pertinent provisions of the
prime contract. Prior to the Division
Administrator’s concurrence, the SHA
must demonstrate that it has an ac-
ceptable plan for monitoring such cer-
tifications.

(c) To assure that all work (including
subcontract work) is performed in ac-
cordance with the contract require-

23 CFR Ch. | (4-1-01 Edition)

ments, the contractor shall be required
to furnish:

(1) A competent superintendent or
supervisor who is employed by the
firm, has full authority to direct per-
formance of the work in accordance
with the contract requirements, and is
in charge of all construction operations
(regardless of who performs the work),
and;

(2) Such other of its own organiza-
tional resources (supervision, manage-
ment, and engineering services) as the
SHA contracting officer determines are
necessary to assure the performance of
the contract.

§635.117

(a) No construction work shall be
performed by convict labor at the work
site or within the limits of any Fed-
eral-aid highway construction project
from the time of award of the contract
or the start of work on force account
until final acceptance of the work by
the SHA unless it is labor performed by
convicts who are on parole, supervised
release, or probation.

(b) No procedures or requirement
shall be imposed by any State which
will operate to discriminate against
the employment of labor from any
other State, possession or territory of
the United States, in the construction
of a Federal-aid project.

(c) The selection of labor to be em-
ployed by the contractor on any Fed-
eral-aid project shall be by the con-
tractor without regard to race, color,
religion, sex, national origin, age, or
handicap and in accordance with 23
CFR part 230, 41 CFR part 60 and Exec.
Order No. 11246 (Sept. 24, 1965), 3 CFR
339 (1964-1965), as amended.

(d) Pursuant to 23 U.S.C. 140(d), it is
permissible for SHA’s to implement
procedures or requirements which will
extend preferential employment to In-
dians living on or near a reservation on
eligible projects as defined in para-
graph (e) of this section. Indian pref-
erence shall be applied without regard
to tribal affiliation or place of enroll-
ment. In no instance should a con-
tractor be compelled to layoff or termi-
nate a permanent core-crew employee
to meet a preference goal.

(e) Projects eligible for Indian em-
ployment preference consideration are

Labor and employment.
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