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character that a price cannot be deter-
mined to a reasonable degree of accu-
racy. The reason or reasons for using
force account procedures shall be docu-
mented.

(e) The SHA shall perform and ade-
quately document a cost analysis of
each negotiated contract change or ne-
gotiated extra work order. The method
and degree of the cost analysis shall be
subject to the approval of the Division
Administrator.

(f) Proposed changes and extra work
involved in nonparticipating oper-
ations that may affect the design or
participating construction features of a
project, shall be subject to review and
concurrence by the Division Adminis-
trator.

§ 635.121 Contract time and contract
time extensions.

(a) The SHA should have adequate
written procedures for the determina-
tion of contract time. These procedures
should be submitted for approval to the
Division Administrator within 6
months of the effective date of this
Final Rule.

(b) Contract time extensions granted
by a SHA shall be subject to the con-
currence of the Division Administrator
and will be considered in determining
the amount of Federal participation.
Contract time extensions submitted for
approval to the Division Adminis-
trator, shall be fully justified and ade-
quately documented.

§ 635.122 Participation in progress
payments.

(a) Federal funds will participate in
the costs to the SHA of construction
accomplished as the work progresses,
based on a request for reimbursement
submitted by State highway agencies.
When the contract provisions provide
for payment for stockpiled materials,
the amount of the reimbursement re-
quest upon which participation is based
may include the appropriate value of
approved specification materials deliv-
ered by the contractor at the project
site or at another designated location
in the vicinity of such construction,
provided that:

(1) The material conforms with the
requirements of the plans and speci-
fications.

(2) The material is supported by a
paid invoice or a receipt for delivery of
materials. If supported by a receipt of
delivery of materials, the contractor
must furnish the paid invoice within a
reasonable time after receiving pay-
ment from the SHA; and

(3) The quantity of a stockpiled ma-
terial eligible for Federal participation
in any case shall not exceed the total
estimated quantity required to com-
plete the project. The value of the
stockpiled material shall not exceed
the appropriate portion of the value of
the contract item or items in which
such materials are to be incorporated.

(b) The materials may be stockpiled
by the contractor at a location not in
the vicinity of the project, if the SHA
determines that because of required
fabrication at an off-site location, it is
not feasible or practicable to stockpile
the materials in the vicinity of the
project.

§ 635.123 Determination and docu-
mentation of pay quantities.

(a) The SHA shall have procedures in
effect which will provide adequate as-
surance that the quantities of com-
pleted work are determined accurately
and on a uniform basis throughout the
State. All such determinations and all
related source documents upon which
payment is based shall be made a mat-
ter of record.

(b) Initial source documents per-
taining to the determination of pay
quantities are among those records and
documents which must be retained pur-
suant to 49 CFR part 18.

§ 635.124 Participation in contract
claim awards and settlements.

(a) The eligibility for and extent of
Federal-aid participation up to the
Federal statutory share in a contract
claim award made by a State to a Fed-
eral-aid contractor on the basis of an
arbitration or mediation proceeding,
administrative board determination,
court judgment, negotiated settlement,
or other contract claim settlement
shall be determined on a case-by-case
basis. Federal funds will participate to
the extent that any contract adjust-
ments made are supported, and have a
basis in terms of the contract and ap-
plicable State law, as fairly construed.
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Further, the basis for the adjustment
and contractor compensation shall be
in accord with prevailing principles of
public contract law.

(b) The FHWA shall be made aware
by the SHA of the details of the claim
at an early stage so that coordination
of efforts can be satisfactorily accom-
plished. It is expected that SHA’s will
diligently pursue the satisfactory reso-
lution of claims within a reasonable
period of time. Claims arising on
projects handled on Certification Ac-
ceptance projects or on exempt non-
NHS projects should be processed in ac-
cordance with the State’s approved
Certification Acceptance Plan or Stew-
ardship Plan, as appropriate.

(c) When requesting Federal partici-
pation, the SHA shall set forth in writ-
ing the legal and contractual basis for
the claim, together with the cost data
and other facts supporting the award
or settlement. Federal-aid participa-
tion in such instances shall be sup-
ported by a SHA audit of the actual
costs incurred by the contractor unless
waived by the FHWA as unwarranted.
Where difficult, complex, or novel legal
issues appear in the claim, such that
evaluation of legal controversies is
critical to consideration of the award
or settlement, the SHA shall include in
its submission a legal opinion from its
counsel setting forth the basis for de-
termining the extent of the liability
under local law, with a level of detail
commensurate with the magnitude and
complexity of the issues involved.

(d) In those cases where the SHA re-
ceives an adverse decision in an
amount more than the SHA was able to
support prior to the decision or settles
a claim in an amount more than the
SHA can support, the FHWA will par-
ticipate up to the appropriate Federal
matching share, to the extent that it
involves a Federal-aid participating
portion of the contract, provided that:

(1) The FHWA was consulted and con-
curred in the proposed course of action;

(2) All appropriate courses of action
had been considered; and

(3) The SHA pursued the case dili-
gently and in a professional manner.

(e) Federal funds will not participate:
(1) If it has been determined that

SHA employees, officers, or agents
acted with gross negligence, or partici-

pated in intentional acts or omissions,
fraud, or other acts not consistent with
usual State practices in project design,
plan preparation, contract administra-
tion, or other activities which gave rise
to the claim;

(2) In such cost items as consequen-
tial or punitive damages, anticipated
profit, or any award or payment of at-
torney’s fees paid by a State to an op-
posing party in litigation; and

(3) In tort, inverse condemnation, or
other claims erroneously styled as
claims ‘‘under a contract.’’

(f) Payment of interest associated
with a claim will be eligible for partici-
pation provided that the payment to
the contractor for interest is allowable
by State statute or specification and
the costs are not a result of delays
caused by dilatory action of the State
or the contractor. The interest rates
must not exceed the rate provided for
by the State statute or specification.

(g) In cases where SHA’s affirma-
tively recover compensatory damages
through contract claims, cross-claims,
or counter claims from contractors,
subcontractors, or their agents on
projects on which there was Federal-
aid participation, the Federal share of
such recovery shall be equivalent to
the Federal share of the project or
projects involved. Such recovery shall
be credited to the project or projects
from which the claim or claims arose.

[56 FR 37004, Aug. 2, 1991, as amended at 62
FR 6873, Feb. 14, 1997]

§ 635.125 Termination of contract.
(a) All contracts exceeding $10,000

shall contain suitable provisions for
termination by the State, including
the manner by which the termination
will be effected and the basis for settle-
ment. In addition, such contracts shall
describe conditions under which the
contract may be terminated for default
as well as conditions where the con-
tract may be terminated because of cir-
cumstances beyond the control of the
contractor.

(b) The SHA prior to termination of a
Federal-aid contract shall consult with
and receive the concurrence of the Di-
vision Administrator. The extent of
Federal-aid participation in contract
termination costs, including final set-
tlement, will depend upon the merits of
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