§635.405

(f) State has the meaning set forth in
23 U.S.C. 101;

(g) State highway agency means that
department, commission, board, or of-
ficial of any State charged by its laws
with the responsibility for highway
construction;

(h) Supplemental specifications means
approved additions and revisions to the
standard specifications.

§635.405 Applicability.

The requirements and procedures
prescribed in this subpart apply to all
contracts relating to Federal-aid high-
way projects, except those constructed
under a Certification Acceptance Plan.

§635.407 Use of materials made avail-
able by a public agency.

(a) Contracts for highway projects
shall require the contractor to furnish
all materials to be incorporated in the
work and shall permit the contractor
to select the sources from which the
materials are to be obtained. Exception
to this requirement may be made when
there is a definite finding by the State
highway agency and concurred in by
the FHWA Division Administrator,
that it is in the public interest to re-
quire the contractor to use material
furnished by the State highway agency
or from sources designated by the
State highway agency. In cases such as
this, the FHWA does not expect mutual
sharing of costs unless the State high-
way agency receives a related credit
from another agency or political sub-
division of the State. Where such a
credit does accrue to the State high-
way agency, it shall be applied to the
Federal-aid project involved. The des-
ignation of a mandatory material
source may be permitted based on envi-
ronmental considerations, provided the
environment would be substantially
enhanced without excessive cost. Oth-
erwise, if a State highway agency pro-
posal to designate a material source for
mandatory use would result in higher
project costs, Federal-aid funds shall
not participate in the increase even if
the designation would conserve other
public funds.

(b) The provisions of paragraph (a) of
this section will not preclude the des-
ignation in the plans and specifications
of sources of local natural materials,

23 CFR Ch. | (4-1-01 Edition)

such as borrow aggregates, that have
been investigated by the State highway
agency and found to contain materials
meeting specification requirements.
The use of materials from such des-
ignated sources shall not be mandatory
unless there is a finding of public inter-
est as stated in paragraph (a) of this
section.

(c) Federal funds may participate in
the cost of specifications materials
made available by a public agency
when they have been actually incor-
porated in accepted items of work, or
in the cost of such materials meeting
the criteria and stockpiled at the loca-
tions specified in §635.114 of this chap-
ter.

(d) To be eligible for Federal partici-
pation in its cost, any material, other
than local natural materials, to be pur-
chased by the State highway agency
and furnished to the contractor for
mandatory use in the project, must
have been acquired on the basis of com-
petitive bidding, except when there is a
finding of public interest justifying the
use of another method of acquisition.
The location and unit price at which
such material will be available to the
contractor must be stated in the spe-
cial provisions for the benefit of all
prospective bidders. The unit cost eli-
gible for Federation participation will
be limited to the unit cost of such ma-
terial to the State highway agency.

(e) When the State highway agency
or another public agency owns or has
control over the source of a local nat-
ural material the unit price at which
such material will be made available to
the contractor must be stated in the
plans or special provisions. Federal
participation will be limited to (1) the
cost of the material to the State high-
way agency or other public agency; or
(2) the fair and reasonable value of the
material, whichever is less. Special
cases may arise that will justify Fed-
eral participation on a basis other than
that set forth above. Such cases should
be fully documented and receive ad-
vance approval by the FHWA Division
Administrator.

(f) Costs incurred by the State high-
way agency or other public agency for
acquiring a designated source or the
right to take materials from it will not
be eligible for Federal participation if
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the source is not used by the con-
tractor.

(g) The contract provisions for one or
a combination of Federal-aid projects
shall not specify a mandatory site for
the disposal of surplus excavated mate-
rials unless there is a finding by the
State highway agency with the concur-
rence of the FHWA Division Adminis-
trator that such placement is the most
economical except that the designation
of a mandatory site may be permitted
based on environmental considerations,
provided the environment would be
substantially enhanced without exces-
sive cost.

§635.409 Restrictions upon materials.

No requirement shall be imposed and
no procedure shall be enforced by any
State highway agency in connection
with a project which may operate:

(a) To require the use of or provide a
price differential in favor of articles or
materials produced within the State,
or otherwise to prohibit, restrict or
discriminate against the use of articles
or materials shipped from or prepared,
made or produced in any State, terri-
tory or possession of the United States;
or

(b) To prohibit, restrict or otherwise
discriminate against the use of articles
or materials of foreign origin to any
greater extent than is permissible
under policies of the Department of
Transportation as evidenced by re-
quirements and procedures prescribed
by the FHWA Administrator to carry
out such policies.

§635.410 Buy America requirements.

(a) The provisions of this section
shall prevail and be given precedence
over any requirements of this subpart
which are contrary to this section.
However, nothing in this section shall
be construed to be contrary to the re-
quirements of §635.409(a) of this sub-
part.

(b) No Federal-aid highway construc-
tion project is to be authorized for ad-
vertisement or otherwise authorized to
proceed unless at least one of the fol-
lowing requirements is met:

(1) The project either: (i) Includes no
permanently incorporated steel or iron
materials, or (ii) if steel or iron mate-
rials are to be used, all manufacturing

§635.410

processes, including application of a
coating, for these materials must occur
in the United States. Coating includes
all processes which protect or enhance
the value of the material to which the
coating is applied.

(2) The State has standard contract
provisions that require the use of do-
mestic materials and products, includ-
ing steel and iron materials, to the
same or greater extent as the provi-
sions set forth in this section.

(3) The State elects to include alter-
nate bid provisions for foreign and do-
mestic steel and iron materials which
comply with the following require-
ments. Any procedure for obtaining al-
ternate bids based on furnishing for-
eign steel and iron materials which is
acceptable to the Division Adminis-
trator may be used. The contract pro-
visions must (i) require all bidders to
submit a bid based on furnishing do-
mestic steel and iron materials, and
(ii) clearly state that the contract will
be awarded to the bidder who submits
the lowest total bid based on fur-
nishing domestic steel and iron mate-
rials unless such total bid exceeds the
lowest total bid based on furnishing
foreign steel and iron materials by
more than 25 percent.

(4) When steel and iron materials are
used in a project, the requirements of
this section do not prevent a minimal
use of foreign steel and iron materials,
if the cost of such materials used does
not exceed one-tenth of one percent (0.1
percent) of the total contract cost or
$2,500, whichever is greater. For pur-
poses of this paragraph, the cost is that
shown to be the value of the steel and
iron products as they are delivered to
the project.

(c)(1) A State may request a waiver
of the provisions of this section if;

(i) The application of those provi-
sions would be inconsistent with the
public interest; or

(ii) Steel and iron materials/products
are not produced in the United States
in sufficient and reasonably available
quantities which are of a satisfactory
quality.

(2) A request for waiver, accompanied
by supporting information, must be
submitted in writing to the Regional
Federal Highway Administrator
(RFHWA) through the FHWA Division
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