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example, assume that on the same
premises an employer sells both wom-
en’s apparel and jewelry. Since, if sold
together at a department store, the op-
erations would be part of the same line
of business, the operations are treated
as one line of business.

(b) Grandfather rule for certain retail
stores—(1) In general. The line of busi-
ness limitation may be relaxed under a
special grandfather rule. If—

(i) On October 5, 1983, 85 percent of
the employees of one member of an af-
filiated group (as defined in section
1504 without regard to subsections
(b)(2) and (b)(4) thereof) were entitled
to employee discounts at retail depart-
ment stores operated by another mem-
ber of the affiliated group, and

(ii) More than 50 percent of the cur-
rent year’s sales of the affiliated group
are attributable to the operation of re-
tail department stores,
then for purposes of the exclusion from
gross income of a qualified employee
discount, the first member is treated as
engaged in the same line of business as
the second member (the operator of the
retail department stores). Therefore,
employees of the first member of the
affiliated group may exclude qualified
employee discounts received at the re-
tail department stores operated by the
second member. However, employees of
the second member of the affiliated
group may not exclude any discounts
received on property or services offered
for sale to customers by the first mem-
ber of the affiliated group.

(2) Taxable year of affiliated group. If
all of the members do not have the
same taxable year, the affiliated group
must designate the 12-month period to
be used in determining the ‘‘current
year’s sales’’ (as referred to in this
paragraph (b)). The 12-month period
designated, however, must be used con-
sistently.

(3) Definition of ‘‘sales’’. For purposes
of this paragraph (b), the term ‘‘sales’’
means the gross receipts of the affili-
ated group, based upon the accounting
methods used by its members.

(4) Retired and disabled employees. For
purposes of this paragraph (b), an em-
ployee includes any individual who
was, or whose spouse was, formerly em-
ployed by the first member of the af-
filiated group and who separated from

service with the member by reason of
retirement or disability if the second
member of the group provided em-
ployee discounts to such individuals on
October 5, 1983.

(5) Increase of employee discount. If,
after October 5, 1983, the employee dis-
count described in this paragraph (b) is
increased, the grandfather rule of this
paragraph (b) does not apply to the
amount of the increase. For example, if
on January 1, 1985, the employee dis-
count is increased from 10 percent to 15
percent, the grandfather rule will not
apply to the additional five percent
discount.

(c) Relaxation of line of business re-
quirement. The line of business require-
ment may be relaxed under an elective
grandfather rule provided in section
4977. For rules relating to the section
4977 election, see § 54.4977–1.

[T.D. 8063, 50 FR 52301, Dec. 23, 1985, as
amended by T.D. 8256, 54 FR 28600, July 6,
1989]

§ 1.132–5 Working condition fringes.

(a) In general—(1) Definition. Gross in-
come does not include the value of a
working condition fringe. A ‘‘working
condition fringe’’ is any property or
service provided to an employee of an
employer to the extent that, if the em-
ployee paid for the property or service,
the amount paid would be allowable as
a deduction under section 162 or 167.

(i) A service or property offered by an
employer in connection with a flexible
spending account is not excludable
from gross income as a working condi-
tion fringe. For purposes of the pre-
ceding sentence, a flexible spending ac-
count is an agreement (whether or not
written) entered into between an em-
ployer and an employee that makes
available to the employee over a time
period a certain level of unspecified
non-cash benefits with a pre-deter-
mined cash value.

(ii) If, under section 274 or any other
section, certain substantiation require-
ments must be met in order for a de-
duction under section 162 or 167 to be
allowable, then those substantiation
requirements apply when determining
whether a property or service is exclud-
able as a working condition fringe.
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(iii) An amount that would be de-
ductible by the employee under a sec-
tion other than section 162 or 167, such
as section 212, is not a working condi-
tion fringe.

(iv) A physical examination program
provided by the employer is not exclud-
able as a working condition fringe even
if the value of such program might be
deductible to the employee under sec-
tion 213. The previous sentence applies
without regard to whether the em-
ployer makes the program mandatory
to some or all employees.

(v) A cash payment made by an em-
ployer to an employee will not qualify
as a working condition fringe unless
the employer requires the employee
to—

(A) Use the payment for expenses in
connection with a specific or pre-ar-
ranged activity or undertaking for
which a deduction is allowable under
section 162 or 167,

(B) Verify that the payment is actu-
ally used for such expenses, and

(C) Return to the employer any part
of the payment not so used.

(vi) The limitation of section 67(a)
(relating to the two-percent floor on
miscellaneous itemized deductions) is
not considered when determining the
amount of a working condition fringe.
For example, assume that an employer
provides a $1,000 cash advance to Em-
ployee A and that the conditions of
paragraph (a)(1)(v) of this section are
not satisfied. Even to the extent A uses
the allowance for expenses for which a
deduction is allowable under section
162 and 167, because such cash payment
is not a working condition fringe, sec-
tion 67(a) applies. The $1,000 payment is
includible in A’s gross income and sub-
ject to income and employment tax
withholding. If, however, the condi-
tions of paragraph (a)(1)(v) of this sec-
tion are satisfied with respect to the
payment, then the amount of A’s work-
ing condition fringe is determined
without regard to section 67(a). The
$1,000 payment is excludible from A’s
gross income and not subject to income
and employment tax reporting and
withholding.

(2) Trade or business of the employee—
(i) General. If the hypothetical payment
for a property or service would be al-
lowable as a deduction with respect to

a trade or business of an employee
other than the employee’s trade or
business of being an employee of the
employer, it cannot be taken into ac-
count for purposes of determining the
amount, if any, of the working condi-
tion fringe.

(ii) Examples. The rule of paragraph
(a)(2)(i) of this section may be illus-
trated by the following examples:

Example (1). Assume that, unrelated to
company X’s trade or business and unrelated
to employee A’s trade or business of being an
employee of company X, A is a member of
the board of directors of company Y. Assume
further that company X provides A with air
transportation to a company Y board of di-
rector’s meeting. A may not exclude from
gross income the value of the air transpor-
tation to the meeting as a working condition
fringe. A may, however, deduct such amount
under section 162 if the section 162 require-
ments are satisfied. The result would be the
same whether the air transportation was
provided in the form of a flight on a commer-
cial airline or a seat on a company X air-
plane.

Example (2). Assume the same facts as in
example (1) except that A serves on the
board of directors of company Z and com-
pany Z regularly purchases a significant
amount of goods and services from company
X. Because of the relationship between Com-
pany Z and A’s employer, A’s membership on
Company Z’s board of directors is related to
A’s trade or business of being an employee of
Company X. Thus, A may exclude from gross
income the value of air transportation to
board meetings as a working condition
fringe.

Example (3). Assume the same facts as in
example (1) except that A serves on the
board of directors of a charitable organiza-
tion. Assume further that the service by A
on the charity’s board is substantially re-
lated to company X’s trade or business. In
this case, A may exclude from gross income
the value of air transportation to board
meetings as a working condition fringe.

Example (4). Assume the same facts as in
example (3) except that company X also pro-
vides A with the use of a company X con-
ference room which A uses for monthly
meetings relating to the charitable organiza-
tion. Also assume that A uses company X’s
copy machine and word processor each
month in connection with functions of the
charitable organization. Because of the sub-
stantial business benefit that company X de-
rives from A’s service on the board of the
charity, A may exclude as a working condi-
tion fringe the value of the use of company
X property in connection with the charitable
organization.
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(b) Vehicle allocation rules—(1) In gen-
eral—(i) General rule. In general, with
respect to an employer-provided vehi-
cle, the amount excludable as a work-
ing condition fringe is the amount that
would be allowable as a deduction
under section 162 or 167 if the employee
paid for the availability of the vehicle.
For example, assume that the value of
the availability of an employer-pro-
vided vehicle for a full year is $2,000,
without regard to any working condi-
tion fringe (i.e., assuming all personal
use). Assume Further that the em-
ployee drives the vehicle 6,000 miles for
his employer’s business and 2,000 miles
for reasons other than the employer’s
business. In this situation, the value of
the working condition fringe is $2,000
multiplied by a fraction, the numer-
ator of which is the business-use mile-
age (6,000 miles) and the denominator
of which is the total mileage (8,000
miles). Thus, the value of the working
condition fringe is $1,500. The total
amount includible in the employee’s
gross income on account of the avail-
ability of the vehicle is $500
($2,000¥$1,500). For purposes of this
section, the term ‘‘vehicle’’ has the
meaning given the term in § 1.61–
21(e)(2). Generally, when determining
the amount of an employee’s working
condition fringe, miles accumulated on
the vehicle by all employees of the em-
ployer during the period in which the
vehicle is available to the employee are
considered. For example, assume that
during the year in which the vehicle is
available to the employee in the above
example, other employees accumulate
2,000 additional miles on the vehicle
(while the employee is not in the auto-
mobile). In this case, the value of the
working condition fringe is $2,000 mul-
tiplied by a fraction, the numerator of
which is the business-use mileage by
the employee (including all mileage
(business and personal) accumulated by
other employees) (8,000 miles) and the
denominator of which is the total mile-
age (including all mileage accumulated
by other employees) (10,000 miles).
Thus, the value of the working condi-
tion fringe is $1,600; the total amount
includible in the employee’s gross in-
come on account of the availability of
the vehicle is $400 ($2,000¥$1,600). If,
however, substantially all of the use of

the automobile by other employees in
the employer’s business is limited to a
certain period, such as the last three
months of the year, the miles driven by
the other employees during that period
would not be considered when deter-
mining the employee’s working condi-
tion fringe exclusion. Similarly, miles
driven by other employees are not con-
sidered if the pattern of use of the em-
ployer-provided automobiles is de-
signed to reduce Federal taxes. For ex-
ample, assume that an employer pro-
vides employees A and B each with the
availability of an employer-provided
automobile and that A uses the auto-
mobile assigned to him 80 percent for
the employer’s business and that B
uses the automobile assigned to him 30
percent for the employer’s business. If
A and B alternate the use of their as-
signed automobiles each week in such a
way as to achieve a reduction in fed-
eral taxes, then the employer may
count only miles placed on the auto-
mobile by the employee to whom the
automobile is assigned when deter-
mining each employee’s working condi-
tion fringe.

(ii) Use by an individual other than the
employee. For purposes of this section,
if the availability of a vehicle to an in-
dividual would be taxed to an em-
ployee, use of the vehicle by the indi-
vidual is included in references to use
by the employee.

(iii) Provision of an expensive vehicle
for personal use. If an employer provides
an employee with a vehicle that an em-
ployee may use in part for personal
purposes, there is no working condition
fringe exclusion with respect to the
personal miles driven by the employee;
if the employee paid for the avail-
ability of the vehicle, he would not be
entitled to deduct under section 162 or
167 any part of the payment attrib-
utable to personal miles. The amount
of the inclusion is not affected by the
fact that the employee would have cho-
sen the availability of a less expensive
vehicle. Moreover, the result is the
same even though the decision to pro-
vide an expensive rather than an inex-
pensive vehicle is made by the em-
ployer for bona fide noncompensatory
business reasons.
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(iv) Total value inclusion. In lieu of ex-
cluding the value of a working condi-
tion fringe with respect of an auto-
mobile, an employer using the auto-
mobile lease valuation rule of § 1.61–
21(d) may include in an employee’s
gross income the entire Annual Lease
Value of the automobile. Any deduc-
tion allowable to the employee under
section 162 or 167 with respect to the
automobile may be taken on the em-
ployee’s income tax return. The total
inclusion rule of this paragraph
(b)(1)(iv) is not available if the em-
ployer is valuing the use or availability
of a vehicle under general valuation
principles or a special valuation rule
other than the automobile lease valu-
ation rule. See §§ 1.162–25 and 1.162–25T
for rules relating to the employee’s de-
duction.

(v) Shared usage. In calculating the
working condition fringe benefit exclu-
sion with respect to a vehicle provided
for use by more than one employee, an
employer shall compute the working
condition fringe in a manner consistent
with the allocation of the value of the
vehicle under section 1.61–
21(c)(2)(ii)(B).

(2) Use of different employer-provided
vehicles. The working condition fringe
exclusion must be applied on a vehicle-
by-vehicle basis. For example, assume
that automobile Y is available to em-
ployee D for 3 days in January and for
5 days in March, and automobile Z is
available to D for a week in July. As-
sume further that the Daily Lease
Value, as defined in § 1.61–21(d)(4)(ii), of
each automobile is $50. For the eight
days of availability of Y in January
and March, D uses Y 90 percent for
business (by mileage). During July, D
uses Z 60 percent for business (by mile-
age). The value of the working condi-
tion fringe is determined separately for
each automobile. Therefore, the work-
ing condition fringe for Y is $360
($400×.90) leaving an income inclusion
of $40. The working condition fringe for
Z is $210 ($350×.60), leaving an income
inclusion of $140. If the value of the
availability of an automobile is deter-
mined under the Annual Lease Value
rule for one period and Daily Lease
Value rule for a second period (see
§ 1.61–21(d)), the working condition

fringe exclusion must be calculated
separately for the two periods.

(3) Provision of a vehicle and chauffeur
services—(i) General rule. In general,
with respect to the value of chauffeur
services provided by an employer, the
amount excludable as a working condi-
tion fringe is the amount that would be
allowable as a deduction under section
162 and 167 if the employee paid for the
chauffeur services. The working condi-
tion fringe with respect to a chauffeur
is determined separately from the
working condition fringe with respect
to the vehicle. An employee may ex-
clude from gross income the excess of
the value of the chauffeur services over
the value of the chauffeur services for
personal purposes (such as commuting)
as determined under § 1.61–21(b)(5). See
§ 1.61–21(b)(5) for additional rules and
examples concerning the valuation of
chauffeur services. See § 1.132–5(m)(5)
for rules relating to an exclusion from
gross income for the value of body-
guard/chauffeur services. When deter-
mining whether miles placed on the ve-
hicle are for the employer’s business,
miles placed on the vehicle by a chauf-
feur between the chauffeur’s residence
and the place at which the chauffeur
picks up (or drops off) the employee are
with respect to the employee (but not
the chauffeur) considered to be miles
placed on the vehicle for the employ-
er’s business and thus eligible for the
working condition fringe exclusion.
Thus, because miles placed on the vehi-
cle by a chauffeur between the chauf-
feur’s residence and the place at which
the chauffeur picks up (or drops off)
the employee are not considered busi-
ness miles with respect to the chauf-
feur, the value of the availability of
the vehicle for commuting is includible
in the gross income of the chauffeur.
For general and special rules con-
cerning the valuation of the use of em-
ployer-provided vehicles, see para-
graphs (b) through (f) of § 1.61–21.

(ii) Examples. The rules of paragraph
(b)(3)(i) of this section are illustrated
by the following examples:

Example (1). Assume that an employer
makes available to an employee an auto-
mobile and a chauffeur. Assume further that
the value of the chauffeur services deter-
mined in accordance with § 1.61–21 is $30,000
and that the chauffeur spends 30 percent of

VerDate 11<MAY>2000 00:55 Apr 21, 2001 Jkt 194081 PO 00000 Frm 00534 Fmt 8010 Sfmt 8010 Y:\SGML\194081T.XXX pfrm08 PsN: 194081T



535

Internal Revenue Service, Treasury § 1.132–5

each workday driving the employee for per-
sonal purposes. There may be excluded from
the employee’s income 70 percent of $30,000,
or $21,000, leaving an income inclusion with
respect to the chauffeur services of $9,000.

Example (2). Assume that the value of the
availability of an employer-provided vehicle
for a year is $4,850 and that the value of em-
ployer-provided chauffeur services with re-
spect to the vehicle for the year is $20,000.
Assume further that 40 percent of the miles
placed on the vehicle are for the employer’s
business and that 60 percent are for other
purposes. In addition, assume that the chauf-
feur spends 25 percent of each workday driv-
ing the employee for personal purposes (i.e.,
2 hours). The value of the chauffeur services
includible in the employee’s income is 25 per-
cent of $20,000, or $5,000. The excess of $20,000
over $5,000 or $15,000 is excluded from the em-
ployee’s income as a working condition
fringe. The amount excludable as a working
condition fringe with respect to the vehicle
is 40 percent of $4,850, or $1,940 and the
amount includible is $4,850¥$1,940, or $2,910.

(c) Applicability of substantiation re-
quirements of sections 162 and 274 (d)—(1)
In general. The value of property or
services provided to an employee may
not be excluded from the employee’s
gross income as a working condition
fringe, by either the employer or the
employee, unless the applicable sub-
stantiation requirements of either sec-
tion 274(d) or section 162 (whichever is
applicable) and the regulations there-
under are satisfied. The substantiation
requirements of section 274(d) apply to
an employee even if the requirements
of section 274 do not apply to the em-
ployee’s employer for deduction pur-
poses (such as when the employer is a
tax-exempt organization or a govern-
mental unit).

(2) Section 274(d) requirements. The
substantiation requirements of section
274(d) are satisfied by ‘‘adequate
records or sufficient evidence corrobo-
rating the [employee’s] own state-
ment’’. Therefore, such records or evi-
dence provided by the employee, and
relied upon by the employer to the ex-
tent permitted by the regulations pro-
mulgated under section 274(d), will be
sufficient to substantiate a working
condition fringe exclusion.

(d) Safe harbor substantiation rules—(1)
In general. Section 1.274–6T provides
that the substantiation requirements
of section 274(d) and the regulations
thereunder may be satisfied, in certain
circumstances, by using one or more of

the safe harbor rules prescribed in
§ 1.274–6T. If the employer uses one of
the safe harbor rules prescribed in
§ 1.274–6T during a period with respect
to a vehicle (as defined in § 1.61–
21(e)(2)), that rule must be used by the
employer to substantiate a working
condition fringe exclusion with respect
to that vehicle during the period. An
employer that is exempt from Federal
income tax may still use one of the
safe harbor rules (if the requirements
of that section are otherwise met dur-
ing a period) to substantiate a working
condition fringe exclusion with respect
to a vehicle during the period. If the
employer uses one of the methods pre-
scribed in § 1.274–6T during a period
with respect to an employer-provided
vehicle, that method may be used by
an employee to substantiate a working
condition fringe exclusion with respect
to the same vehicle during the period,
as long as the employee includes in
gross income the amount allocated to
the employee pursuant to § 1.274–6T and
this section. (See § 1.61–21(c)(2) for
other rules concerning when an em-
ployee must include in income the
amount determined by the employer.)
If, however, the employer uses the safe
harbor rule prescribed in § 1.274–6T(a)
(2) or (3) and the employee without the
employer’s knowledge uses the vehicle
for purposes other than de minimis per-
sonal use (in the case of the rule pre-
scribed in § 1.274–6T(a)(2)), or for pur-
poses other than de minimis personal
use and commuting (in the case of the
rule prescribed in § 1.274–6T(a)(3)), then
the employees must include an addi-
tional amount in income for the unau-
thorized use of the vehicle.

(2) Period for use of safe harbor rules.
The rules prescribed in this paragraph
(d) assume that the safe harbor rules
prescribed in § 1.274–6T are used for a
one-year period. Accordingly, ref-
erences to the value of the availability
of a vehicle, amounts excluded as a
working condition fringe, etc., are
based on a one-year period. If the safe
harbor rules prescribed in § 1.274–6T are
used for a period of less than a year,
the amounts referred to in the previous
sentence must be adjusted accordingly.
For purposes of this section, the term
‘‘personal use’’ has the same meaning
as prescribed in § 1.274–6T (e)(5).
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(e) Safe harbor substantiation rule for
vehicles not used for personal purposes.
For a vehicle described in § 1.274–
6T(a)(2) (relating to certain vehicles
not used for personal purposes), the
working condition fringe exclusion is
equal to the value of the availability of
the vehicle if the employer uses the
method prescribed in § 1.274–6T(a)(2).

(f) Safe harbor substantiation rule for
vehicles not available to employees for
personal use other than commuting. For a
vehicle described in § 1.274–6T(a)(3) (re-
lating to certain vehicles not used for
personal purposes other than com-
muting), the working condition fringe
exclusion is equal to the value of the
availability of the vehicle for purposes
other than commuting if the employer
uses the method prescribed in § 1.274–
6T(a)(3). This rule applies only if the
special rule for valuing commuting
use, as prescribed in § 1.61–21(f), is used
and the amount determined under the
special rule is either included in the
employee’s income or reimbursed by
the employee.

(g) Safe harbor substantiation rule for
vehicles used in connection with the busi-
ness of farming that are available to em-
ployees for personal use—(1) In general.
For a vehicle described in § 1.274–6T(b)
(relating to certain vehicles used in
connection with the business of farm-
ing), the working condition fringe ex-
clusion is calculated by multiplying
the value of the availability of the ve-
hicle by 75 percent.

(2) Vehicles available to more than one
individual. If the vehicle is available to
more than one individual, the employer
must allocate the gross income inclu-
sion attributable to the vehicle (25 per-
cent of the value of the availability of
the vehicle) among the employees (and
other individuals whose use would not
be attributed to an employee) to whom
the vehicle was available. This alloca-
tion must be done in a reasonable man-
ner to reflect the personal use of the
vehicle by the individuals. An amount
that would be allocated to a sole pro-
prietor reduces the amounts that may
be allocated to employees but is other-
wise to be disregarded for purposes of
this paragraph (g). For purposes of this
paragraph (g), the value of the avail-
ability of a vehicle may be calculated
as if the vehicle were available to only

one employee continuously and with-
out regard to any working condition
fringe exclusion.

(3) Examples. The following examples
illustrate a reasonable allocation of
gross income with respect to an em-
ployer-provided vehicle between two
employees:

Example (1). Assume that two farm employ-
ees share the use of a vehicle that for a cal-
endar year is regularly used directly in con-
nection with the business of farming and
qualifies for use of the rule in § 1.274–6T(b).
Employee A uses the vehicle in the morning
directly in connection with the business of
farming and employee B uses the vehicle in
the afternoon directly in connection with
the business of farming. Assume further that
employee B takes the vehicle home in the
evenings and on weekends. The employer
should allocate all the income attributable
to the availability of the vehicle to employee
B.

Example (2). Assume that for a calendar
year, farm employees C and D share the use
of a vehicle that is regularly used directly in
connection with the business of farming and
qualifies for use of the rule in § 1.2.4–6T(b).
Assume further that the employees alternate
taking the vehicle home in the evening and
alternate the availability of the vehicle for
personal purposes on weekends. The em-
ployer should allocate the income attrib-
utable to the availability of the vehicle for
personal use (25 percent of the value of the
availability of the vehicle) equally between
the two employees.

Example (3). Assume the same facts as in
example (2) except that C is the sole propri-
etor of the farm. Based on these facts, C
should allocate the same amount of income
to D as was allocated to D in example (2). No
other income attributable to the availability
of the vehicle for personal use should be allo-
cated.

(h) Qualified nonpersonal use vehicles.
(1) In general. Except as provided in
paragraph (h)(2) of this section, 100 per-
cent of the value of the use of a quali-
fied nonpersonal use vehicle (as de-
scribed in § 1.274–5T(k)) is excluded
from gross income as a working condi-
tion fringe, provided that, in the case
of a vehicle described in paragraph (k)
(3) through (8) of that section, the use
of the vehicle conforms to the require-
ments of that paragraph.

(2) Shared usage of qualified nonper-
sonal use vehicles. In general, a working
condition fringe under paragraph (h) of
this section is available to the driver
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and all passengers of a qualified non-
personal use vehicle. However, a work-
ing condition fringe under this para-
graph (h) is available only with respect
to the driver and not with respect to
any passengers of a qualified nonper-
sonal use vehicle described in § 1.274–
5T(k)(2)(ii) (L) or (P). In this case, the
passengers must comply with provi-
sions of this section (excluding this
paragraph (h)) to determine the appli-
cability of the working condition
fringe exclusion. For example, if an
employer provides a passenger bus with
a capacity of 25 passengers to its em-
ployees for purposes of transporting
employees to and/or from work, the
driver of the bus may exclude from
gross income as a working condition
fringe 100 percent of the value of the
use of the vehicle. The value of the
commuting use of the employer-pro-
vided bus by the employee-passengers
is includible in their gross incomes.
See § 1.61–21(f) for a special rule to
value the commuting-only use of em-
ployer-provided vehicles.

(i) [Reserved]
(j) Application of section 280F. In de-

termining the amount, if any, of an
employee’s working condition fringe,
section 280F and the regulations there-
under do not apply. For example, as-
sume that an employee has available
for a calendar year an employer-pro-
vided automobile with a fair market
value of $28,000. Assume further that
the special rule provided in § 1.61–21(d)
is used yielding an Annual Lease
Value, as defined in § 1.61–21(d), of
$7,750, and that all of the employee’s
use of the automobile is for the em-
ployer’s business. The employee would
be entitled to exclude as a working
condition fringe the entire Annual
Lease Value, despite the fact that if
the employee paid for the availability
of the automobile, an income inclusion
would be required under § 1.280F–6(d)(1).
This paragraph (j) does not affect the
applicability of section 280F to the em-
ployer with respect to such employer-
provided automobile, nor does it affect
the applicability of section 274 to ei-
ther the employer or the employee. For
rules concerning substantiation of an
employee’s working condition fringe,
see paragraph (c) of this section.

(k) Aircraft allocation rule. In general,
with respect to a flight on an em-
ployer-provided aircraft, the amount
excludable as a working condition
fringe is the amount that would be al-
lowable as a deduction under section
162 or 167 if the employee paid for the
flight on the aircraft. For example, if
employee P and P’s spouse fly on P’s
employer’s airplane primarily for busi-
ness reasons of P’s employer so that P
could deduct the expenses relating to
the trip to the extent of P’s payments,
the value of the flights is excludable
from gross income as a working condi-
tion fringe. However, if P’s children ac-
company P on the trip primarily for
personal reasons, the value of the
flights by P’s children are includible in
P’s gross income. See § 1.61–21 (g) for
special rules for valuing personal
flights on employer-provided aircraft.

(l) [Reserved]
(m) Employer-provided transportation

for security concerns—(1) In general. The
amount of a working condition fringe
exclusion with respect to employer-
provided transportation is the amount
that would be allowable as a deduction
under section 162 or 167 if the employee
paid for the transportation. Generally,
if an employee pays for transportation
taken for primarily personal purposes,
the employee may not deduct any part
of the amount paid. Thus, the em-
ployee may not generally exclude the
value of employer-provided transpor-
tation as a working condition fringe if
such transportation is primarily per-
sonal. If, however, for bona fide busi-
ness-oriented security concerns, the
employee purchases transportation
that provides him or her with addi-
tional security, the employee may gen-
erally deduct the excess of the amount
actually paid for the transportation
over the amount the employee would
have paid for the same mode of trans-
portation absent the bona fide busi-
ness-oriented security concerns. This is
the case whether or not the employee
would have taken the same mode of
transportation absent the bona fide
business-oriented security concerns.
With respect to a vehicle, the phrase
‘‘the same mode of transportation’’
means use of the same vehicle without
the additional security aspects, such as
bulletproof glass. With respect to air
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transportation, the phrase ‘‘the same
mode of transportation’’ means com-
parable air transportation. These same
rules apply to the determination of an
employee’s working condition fringe
exclusion. For example, if an employer
provides an employee with a vehicle for
commuting and, because of bona fide
business-oriented security concerns,
the vehicle is specially designed for se-
curity, then the employee may exclude
from gross income the value of the spe-
cial security design as a working condi-
tion fringe. The employee may not ex-
clude the value of the commuting from
income as a working condition fringe
because commuting is a nondeductible
personal expense. However, if an inde-
pendent security study meeting the re-
quirements of paragraph (m)(2)(v) of
this section has been performed with
respect to a government employee, the
government employee may exclude the
value of the personal use (other than
commuting) of the employer-provided
vehicle that the security study deter-
mines to be reasonable and necessary
for local transportation. Similarly, if
an employee travels on a personal trip
in an employer-provided aircraft for
bona fide business-oriented security
concerns, the employee may exclude
the excess, if any, of the value of the
flight over the amount the employee
would have paid for the same mode of
transportation, but for the bona fide
business-oriented security concerns.
Because personal travel is a nondeduct-
ible expense, the employee may not ex-
clude the total value of the trip as a
working condition fringe.

(2) Demonstration of bona fide business-
oriented security concerns—(i) In general.
For purposes of this paragraph (m), a
bona fide business-oriented security
concern exists only if the facts and cir-
cumstances establish a specific basis
for concern regarding the safety of the
employee. A generalized concern for an
employee’s safety is not a bona fide
business-oriented security concern.
Once a bona fide business-oriented se-
curity concern is determined to exist
with respect to a particular employee,
the employer must periodically evalu-
ate the situation for purposes of deter-
mining whether the bona fide business-
oriented security concern still exists.
Example of factors indicating a specific

basis for concern regarding the safety
of an employee are—

(A) A threat of death or kidnapping
of, or serious bodily harm to, the em-
ployee or a similarly situated em-
ployee because of either employee’s
status as an employee of the employer;
or

(B) A recent history of violent ter-
rorist activity (such as bombings) in
the geographic area in which the trans-
portation is provided, unless that ac-
tivity is focused on a group of individ-
uals which does not include the em-
ployee (or a similarly situated em-
ployee of an employer), or occurs to a
significant degree only in a location
within the geographic area where the
employee does not travel.

(ii) Establishment of overall security
program. Notwithstanding anything in
paragraph (m)(2)(i) of this section to
the contrary, no bona fide business-ori-
ented security concern will be deemed
to exist unless the employee’s em-
ployer establishes to the satisfaction of
the Commissioner that an overall secu-
rity program has been provided with
respect to the employee involved. An
overall security program is deemed to
exist if the requirements of paragraph
(m)(2)(iv) of this section are satisfied
(relating to an independent security
study).

(iii) Overall security program—(A) De-
fined. An overall security program is
one in which security is provided to
protect the employee on a 24-hour
basis. The employee must be protected
while at the employee’s residence,
while commuting to and from the em-
ployee’s workplace, and while at the
employee’s workplace. In addition, the
employee must be protected while
traveling both at home and away from
home, whether for business or personal
purposes. An overall security program
must include the provision of a body-
guard/chauffeur who is trained in eva-
sive driving techniques; an automobile
specially equipped for security; guards,
metal detectors, alarms, or similar
methods of controlling access to the
employee’s workplace and residence;
and, in appropriate cases, flights on the
employer’s aircraft for business and
personal reasons.

(B) Application. There is no overall
security program when, for example,
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security is provided at the employee’s
workplace but not at the employee’s
residence. In addition, the fact that an
employer requires an employee to trav-
el on the employer’s aircraft, or in an
employer-provided vehicle that con-
tains special security features, does
not alone constitute an overall secu-
rity program. The preceding sentence
applies regardless of the existence of a
corporate or other resolution requiring
the employee to travel in the employ-
er’s aircraft or vehicle for personal as
well as business reasons.

(iv) Effect of an independent security
study. An overall security program
with respect to an employee is deemed
to exist if the conditions of this para-
graph (m)(2)(iv) are satisfied:

(A) A security study is performed
with respect to the employer and the
employee (or a similarly situated em-
ployee of the employer) by an inde-
pendent security consultant;

(B) The security study is based on an
objective assessment of all facts and
circumstances;

(C) The recommendation of the secu-
rity study is that an overall security
program (as defined in paragraph
(m)(2)(iii) of this section) is not nec-
essary and the recommendation is rea-
sonable under the circumstances; and

(D) The employer applies the specific
security recommendations contained
in the security study to the employee
on a consistent basis.
The value of transportation-related se-
curity provided pursuant to a security
study that meets the requirements of
this paragraph (m)(2)(iv) may be ex-
cluded from income if the security
study conclusions are reasonable and,
but for the bona fide business-oriented
security concerns, the employee would
not have had such security. No exclu-
sion from income applies to security
provided by the employer that is not
recommended in the security study.
Security study conclusions may be rea-
sonable even if, for example, it is rec-
ommended that security be limited to
certain geographic areas, as in the case
in which air travel security is provided
only in certain foreign countries.

(v) Independent security study with re-
spect to government employees. For pur-
poses of establishing the existence of
an overall security program under

paragraph (m)(2)(ii) of this section with
respect to a particular government em-
ployee, a security study conducted by
the government employer (including an
agency or instrumentality thereof) will
be treated as a security study pursuant
to paragraph (m)(2)(iv) of this section
if, in lieu of the conditions of para-
graphs (m)(2)(iv)(A) through (D) of this
section, the following conditions are
satisfied:

(A) The security study is conducted
by a person expressly designated by the
government employer as having the re-
sponsibility and independent authority
to determine both the need for em-
ployer-provided security and the appro-
priate protective services in response
to that determination;

(B) The security study is conducted
in accordance with written internal
procedures that require an independent
and objective assessment of the facts
and circumstances, such as the nature
of the threat to the employee, the ap-
propriate security response to that
threat, an estimate of the length of
time protective services will be nec-
essary, and the extent to which em-
ployer-provided transportation may be
necessary during the period of protec-
tion;

(C) With respect to employer-pro-
vided transportation, the security
study evaluates the extent to which
personal use, including commuting, by
the employee and the employee’s
spouse and dependents may be nec-
essary during the period of protection
and makes a recommendation as to
what would be considered reasonable
personal use during that period; and

(D) The employer applies the specific
security recommendations contained
in the study to the employee on a con-
sistent basis.

(3) Application of security rules to
spouses and dependents. (i) In general. If
a bona fide business-oriented security
concern exists with respect to an em-
ployee (because, for example, threats
are made on the life of an employee),
the bona fide business-oriented secu-
rity concern is deemed to exist with re-
spect to the employee’s spouse and de-
pendents to the extent provided in this
paragraph (m)(3).
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(ii) Certain transportation. If a work-
ing condition fringe exclusion is avail-
able under this paragraph (m) for
transportation in a vehicle or aircraft
provided for a bona fide business-ori-
ented security concern with respect to
an employee, the requirements of this
paragraph (m) are deemed to be satis-
fied with respect to transportation in
the same vehicle or aircraft provided
at the same time to the employee’s
spouse and dependent children.

(iii) Other. Except as provided in
paragraph (m)(3)(ii) of this section, a
bona fide business oriented security
concern is deemed to exist for the
spouse and dependent children of the
employer only if the requirements of
paragraph (m)(2) (iii) or (iv) of this sec-
tion are applied independently to such
spouse and dependent children.

(iv) Spouses and dependents of govern-
ment employees. The security rules of
this paragraph (m)(3) apply to the
spouse and dependents of a government
employee. However, the value of local
vehicle transportation provided to the
government employee’s spouse and de-
pendents for personal purposes, other
than commuting, during the period
that a bona fide business-oriented secu-
rity concern exists with respect to the
government employee will not be in-
cluded in the government employee’s
gross income if the personal use is de-
termined to be reasonable and nec-
essary by the security study described
in paragraph (m)(2)(v) of this section.

(4) Working condition safe harbor for
travel on employer-provided aircraft.
Under the safe harbor rule of this para-
graph (m)(4), if, for a bona fide busi-
ness-oriented security concern, the em-
ployer requires that an employee trav-
el on an employer-provided aircraft for
a personal trip, the employer and the
employee may exclude from the em-
ployee’s gross income, as a working
condition fringe, the excess value of
the aircraft trip over the safe harbor
airfare without having to show what
method of transportation the employee
would have flown but for the bona fide
business-oriented security concern. For
purposes of the safe harbor rule of this
paragraph (m)(4), the value of the safe
harbor airfare is determined under the
non-commercial flight valuation rule
of § 1.61–21(g) (regardless of whether the

employer or employee elects to use
such valuation rule) by multiplying an
aircraft multiple of 200-percent by the
applicable cents-per-mile rates and the
number of miles in the flight and then
adding the applicable terminal charge.
The value of the safe harbor airfare de-
termined under this paragraph (m)(4)
must be included in the employee’s in-
come (to the extent not reimbursed by
the employee) regardless of whether
the employee or the employer uses the
special valuation rule of § 1.61–21(g).
The excess of the value of the aircraft
trip over this amount may be excluded
from gross income as a working condi-
tion fringe. If, for a bona fide business-
oriented security concern, the em-
ployer requires that an employee’s
spouse and dependents travel on an em-
ployer-provided aircraft for a personal
trip, the special rule of this paragraph
(m)(4) is available to exclude the excess
value of the aircraft trips over the safe
harbor airfares.

(5) Bodyguard/chauffeur provided for a
bona fide business-oriented security con-
cern. If an employer provides an em-
ployee with vehicle transportation and
a bodyguard/chauffeur for a bona fide
business-oriented security concern, and
but for the bona fide business-oriented
security concern the employee would
not have had a bodyguard or a chauf-
feur, then the entire value of the serv-
ices of the bodyguard/chauffeur is ex-
cludable from gross income as a work-
ing condition fringe. For purposes of
this section, a bodyguard/chauffeur
must be trained in evasive driving
techniques. An individual who per-
forms services as a driver for an em-
ployee is not a bodyguard/chauffeur if
the individual is not trained in evasive
driving techniques. Thus, no part of
the value of the services of such an in-
dividual is excludable from gross in-
come under this paragraph (m)(5). (See
paragraph (b)(3) of this section for
rules relating to the determination of
the working condition fringe exclusion
for chauffeur services.)

(6) Special valuation rule for govern-
ment employees. If transportation is pro-
vided to a government employee for
commuting during the period that a
bona fide business-oriented security
concern under § 1.132–5(m) exists, the
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commuting use may be valued by ref-
erence to the values set forth in § 1.61–
21(e)(1)(i) or (f)(3) (vehicle cents-per-
mile or commuting valuation of $1.50
per one-way commute, respectively)
without regard to the additional re-
quirements contained in § 1.61–21 (e) or
(f) and is deemed to have met the re-
quirements of § 1.61–21(c).

(7) Government employer and employee
defined. For purposes of this paragraph
(m), ‘‘government employer’’ includes
any Federal, State, or local govern-
ment unit, and any agency or instru-
mentality thereof. A ‘‘government em-
ployee’’ is any individual who is em-
ployed by the government employer.

(8) Examples. The provisions of this
paragraph (m) may be illustrated by
the following examples:

Example (1). Assume that in response to
several death threats on the life of A, the
president of X a multinational company, X
establishes an overall security program for
A, including an alarm system at A’s home
and guards at A’s workplace, the use of a ve-
hicle that is specially equipped with alarms,
bulletproof glass, and armor plating, and a
bodyguard/chauffeur. Assume further that A
is driven for both personal and business rea-
sons in the vehicle. Also, assume that but for
the bona fide business-oriented security con-
cerns, no part of the overall security pro-
gram would have been provided to A. With
respect to the transportation provided for se-
curity reasons, A may exclude as a working
condition fringe the value of the special se-
curity features of the vehicle and the value
attributable to the bodyguard/chauffeur.
Thus, if the value of the specially equipped
vehicle is $40,000, and the value of the vehicle
without the security features is $25,000, A
may determine A’s inclusion in income at-
tributable to the vehicle as if the vehicle
were worth $25,000. A must include in income
the value of the availability of the vehicle
for personal use.

Example (2). Assume that B is the chief ex-
ecutive officer of Y, a multinational corpora-
tion. Assume further that there have been
kidnapping attempts and other terrorist ac-
tivities in the foreign countries in which B
performs services and that at least some of
such activities have been directed against B
or similarly situated employees. ln response
to these activities, Y provides B with an
overall security program, including an alarm
system at B’s home and bodyguards at B’s
workplace, a bodyguard/chauffeur, and a ve-
hicle specially designed for security during
B’s overseas travels. In addition, assume
that Y requires B to travel in Y’s airplane
for business and personal trips taken to,
from, and within these foreign countries.

Also, assume that but for bona fide business-
oriented security concerns, no part of the
overall security program would have been
provided to B. B may exclude as a working
condition fringe the value of the special se-
curity features of the automobile and the
value attributable to the bodyguards and the
bodyguard/chauffeur. B may also exclude the
excess, if any, of the value of the flights over
the amount A would have paid for the same
mode of transportation but for the security
concerns. As an alternative to the preceding
sentence, B may use the working condition
safe harbor described in paragraph (m)(4) of
this section and exclude as a working condi-
tion fringe the excess, if any, of the value of
personal flights in the Y airplane over the
safe harbor airfare determined under the
method described in paragraph (m)(4) of this
section. If this alternative is used, B must
include in income the value of the avail-
ability of the vehicle for personal use and
the value of the safe harbor.

Example (3). Assume the same facts as in
example (2) except that Y also requires B to
travel in Y’s airplane within the United
States, and provides B with a chauffeur-driv-
en limousine for business and personal travel
in the United States. Assume further that Y
also requires B’s spouse and dependents to
travel in Y’s airplane for personal flights in
the United States. If no bona fide business-
oriented security concern exists with respect
to travel in the United States, B may not ex-
clude from income any portion of the value
of the availability of the chauffeur or lim-
ousine for personal use in the United States.
Thus, B must include in income the value of
the availability of the vehicle and chauffeur
for personal use. In addition, B may not ex-
clude any portion of the value attributable
to personal flights by B or B’s spouse and de-
pendents on Y’s airplane. Thus, B must in-
clude in income the value attributable to the
personal use of Y’s airplane. See § 1.61–21 for
rules relating to the valuation of an em-
ployer-provided vehicle and chauffeur, and
personal flights on employer-provided air-
planes.

Example (4). Assume that company Z re-
tains an independent security consultant to
perform a security study with respect to its
chief executive officer. Assume further that,
based on an objective assessment of the facts
and circumstances, the security consultant
reasonably recommends that 24-hour protec-
tion is not necessary but that the employee
be provided security at his workplace and for
ground transportation, but not for air trans-
portation. If company Z follows the rec-
ommendations on a consistent basis, an
overall security program will be deemed to
exist with respect to the workplace and
ground transportation security only.
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Example (5). Assume the same facts as in
example (4) except that company Z only pro-
vides the employee security while com-
muting to and from work, but not for any
other ground transportation. Because the
recommendations of the independent secu-
rity study are not applied on a consistent
basis, an overall security program will not
be deemed to exist. Thus, the value of com-
muting to and from work is not excludable
from income. However, the value of a body-
guard with professional security training
who does not provide chauffeur or other per-
sonal services to the employee or any mem-
ber of the employee’s family may be exclud-
able as a working condition fringe if such ex-
pense would be otherwise allowable as a de-
duction by the employee under section 162 or
167.

Example (6). J is a United States District
Judge. At the beginning of a 3-month crimi-
nal trial in J’s court, a member of J’s family
receives death threats. M, the division (with-
in government agency W) responsible for
evaluating threats and providing protective
services to the Federal judiciary, directs its
threat analysis unit to conduct a security
study with respect to J and J’s family. The
study is conducted pursuant to internal writ-
ten procedures that require an independent
and objective assessment of any threats to
members of the Federal judiciary and their
families, a statement of the requisite secu-
rity response, if any, to a particular threat
(including the form of transportation to be
furnished to the employee as part of the se-
curity program), and a description of the cir-
cumstances under which local transportation
for the employee and the employee’s spouse
and dependents may be necessary for per-
sonal reasons during the time protective
services are provided. M’s study concludes
that a bona fide business-oriented security
concern exists with respect to J and J’s fam-
ily and determines that 24-hour protection of
J and J’s family is not necessary, but that
protection is necessary during the course of
the criminal trial whenever J or J’s family is
away from home. Consistent with that rec-
ommendation, J is transported every day in
a government vehicle for both personal and
business reasons and is accompanied by two
bodyguard/chauffeurs who have been trained
in evasive driving techniques. In addition,
J’s spouse is driven to and from work and J’s
children are driven to and from school and
occasional school activities. Shortly after
the trial is concluded, M’s threat analysis
unit determines that J and J’s family no
longer need special protection because the
danger posed by the threat no longer exists
and, accordingly, vehicle transportation is
no longer provided. Because the security
study conducted by M complies with the con-
ditions of § 1.132–5(m)(2)(v), M has satisfied
the requirement for an independent security
study and an overall security program with

respect to J is deemed to exist. Thus, with
respect to the transportation provided for se-
curity concerns, J may exclude as a working
condition fringe the value of any special se-
curity features of the government vehicle
and the value attributable to the two body-
guard/chauffeurs. See Example (1) of this
paragraph (m)(8). The value of vehicle trans-
portation provided to J and J’s family for
personal reasons, other than commuting,
may also be excluded during the period of
protection, because its provision was con-
sistent with the recommendation of the se-
curity study.

Example (7). Assume the same facts as in
Example (6) and that J’s one-way commute
between home and work is 10 miles. Under
paragraph (m)(6) of this section, the Federal
Government may value transportation pro-
vided to J for commuting purposes pursuant
to the value set forth in either the vehicle
cents-per-mile rule of § 1.61–21(e) or the com-
muting valuation rule of § 1.61–21(f). Because
the commuting valuation rule yields the
least amount of taxable income to J under
the circumstances, W values the transpor-
tation provided to J for commuting at $1.50
per one-way commute, even though J is a
control employee within the meaning of
§ 1.61–21(f)(6).

(n) Product testing—(1) In general. The
fair market value of the use of con-
sumer goods, which are manufactured
for sale to nonemployees, for product
testing and evaluation by an employee
of the manufacturer outside the em-
ployer’s workplace, is excludible from
gross income as a working condition
fringe if—

(i) Consumer testing and evaluation
of the product is an ordinary and nec-
essary business expense of the em-
ployer;

(ii) Business reasons necessitate that
the testing and evaluation of the prod-
uct be performed off the employer’s
business premises by employees (i.e.,
the testing and evaluation cannot be
carried out adequately in the employ-
er’s office or in laboratory testing fa-
cilities);

(iii) The product is furnished to the
employee for purposes of testing and
evaluation;

(iv) The product is made available to
the employee for no longer than nec-
essary to test and evaluate its perform-
ance and (to the extent not exhausted)
must be returned to the employer at
completion of the testing and evalua-
tion period;
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(v) The employer imposes limits on
the employee’s use of the product that
significantly reduce the value of any
personal benefit to the employee; and

(vi) The employee must submit de-
tailed reports to the employer on the
testing and evaluation. The length of
the testing and evaluation period must
be reasonable in relation to the prod-
uct being tested.

(2) Employer-imposed limits. The re-
quirement of paragraph (n)(1)(v) of this
section is satisfied if—

(i) The employer places limits on the
employee’s ability to select among dif-
ferent models or varieties of the con-
sumer product that is furnished for
testing and evaluation purposes; and

(ii) The employer generally prohibits
use of the product by persons other
than the employee and, in appropriate
cases, requires the employee, to pur-
chase or lease at the employee’s own
expense the same type of product as
that being tested (so that personal use
by the employee’s family will be lim-
ited). In addition, any charge by the
employer for the personal use by an
employee of a product being tested
shall be taken into account in deter-
mining whether the requirement of
paragraph (n)(1)(v) of this section is
satisfied.

(3) Discriminating classifications. If an
employer furnishes products under a
testing and evaluation program only,
or presumably, to certain classes of
employees (such as highly compensated
employees, as defined in § 1.132–8(g)),
this fact may be relevant when deter-
mining whether the products are fur-
nished for testing and evaluation pur-
poses or for compensation purposes,
unless the employer can show a busi-
ness reason for the classification of
employees to whom the products are
furnished (e.g., that automobiles are
furnished for testing and evaluation by
an automobile manufacturer to its de-
sign engineers and supervisory me-
chanics).

(4) Factors that negate the existence of
a product testing program. If an em-
ployer fails to tabulate and examine
the results of the detailed reports sub-
mitted by employees within a reason-
able period of time after expiration of
the testing period, the program will
not be considered a product testing

program for purposes of the exclusion
of this paragraph (n). Existence of one
or more of the following factors may
also establish that the program is not
a bona fide product testing program for
purposes of the exclusion of this para-
graph (n):

(i) The program is in essence a leas-
ing program under which employees
lease the consumer goods from the em-
ployer for a fee;

(ii) The nature of the product and
other considerations are insufficient to
justify the testing program; or

(iii) The expense of the program out-
weighs the benefits to be gained from
testing and evaluation.

(5) Failure to meet the requirements of
this paragraph (n). The fair market
value of the use of property for product
testing and evaluation by an employee
outside the employee’s workplace,
under a product testing program that
does not meet all of the requirements
of this paragraph (n), is not excludable
from gross income as a working condi-
tion fringe under this paragraph (n).

(6) Example. The rules of this para-
graph (n) may be illustrated by the fol-
lowing example:

Example. Assume that an employer that
manufactures automobiles establishes a
product testing program under which 50 of
its 5,000 employees test and evaluate the
automobiles for 30 days. Assume further that
the 50 employees represent a fair cross-sec-
tion of all of the employees of the employer,
such employees submit detailed reports to
the employer on the testing and evaluation,
the employer tabulates and examines the
test results within a reasonable time, and
the use of the automobiles is restricted to
the employees. If the employer imposes the
limits described in paragraph (n)(2) of this
section, the employees may exclude the
value of the use of the automobile during the
testing and evaluation period.

(o) Qualified automobile demonstration
use—(1) In general. The value of quali-
fied automobile demonstration use is
excludable from gross income as a
working condition fringe. ‘‘Qualified
automobile demonstration use’’ is any
use of a demonstration automobile by a
full-time automobile salesman in the
sales area in which the automobile
dealer’s sales office is located if—

(i) Such use is provided primarily to
facilitate the salesman’s performance
of services for the employer; and
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(ii) There are substantial restrictions
on the personal use of the automobile
by the salesman.

(2) Full-time automobile salesman—(i)
Defined. The term ‘‘full-time auto-
mobile salesman’’ means any indi-
vidual who—

(A) Is employed by an automobile
dealer;

(B) Customarily spends at least half
of a normal business day performing
the functions of a floor salesperson or
sales manager;

(C) Directly engages in substantial
promotion and negotiation of sales to
customers;

(D) Customarily works a number of
hours considered full-time in the indus-
try (but at a rate not less than 1,000
hours per year); and

(E) Derives at least 25 percent of his
or her gross income from the
automobi1e dealership directly as a re-
sult of the activities described in para-
graphs (o)(2)(i) (B) and (C) of this sec-
tion.
For purposes of paragraph (o)(2)(i) (E)
of this section, income is not consid-
ered to be derived directly as a result
of activities described in paragraphs
(o)(2)(i) (B) and (C) of this section to
the extent that the income is attrib-
utable to an individual’s ownership in-
terest in the dealership. An individual
will not be considered to engage in di-
rect sales activities if the individual’s
sales-related activities are substan-
tially limited to review of sales price
offers from customers. An individual,
such as the general manager of an
automobi1e dealership, who receives a
sales commission on the sale of an
automobile is not a full-time auto-
mobile salesman unless the require-
ments of this paragraph (o)(2)(i) are
met. The exclusion provided in this
paragraph (o) is available to an indi-
vidual who meets the definition of this
paragraph (o)(2)(i) whether the indi-
vidual performs services in addition to
those described in this paragraph
(o)(2)(i). For example, an individual
who is an owner of the automobile
dealership but who otherwise meets the
requirements of this paragraph (o)(2)(i)
may exclude from gross income the
value of qualified automobile dem-
onstration use. However, the exclusion
of this paragraph (o) is not available to

owners of large automobile dealerships
who do not customarily engage in sig-
nificant sales activities.

(ii) Use by an individual other than a
full-time automobile salesman. Personal
use of a demonstration automobile by
an individual other than a full-time
automobile salesman is not treated as
a working condition fringe. Therefore,
any personal use, including commuting
use, of a demonstration automobile by
a part-time salesman, automobile me-
chanic, or other individual who is not a
full-time automobile salesman is not
‘‘qualified automobile demonstration
use’’ and thus not excludable from
gross income. This is the case whether
or not the personal use is within the
sales area (as defined in paragraph
(o)(5) of this section).

(3) Demonstration automobile. The ex-
clusion provided in this paragraph (o)
applies only to qualified use of a dem-
onstration automobile. A demonstra-
tion automobile is an automobile that
is—

(i) Currently in the inventory of the
automobile dealership; and

(ii) Available for test drives by cus-
tomers during the normal business
hours of the employee.

(4) Substantial restrictions on personal
use. Substantial restrictions on the
personal use of a demonstration auto-
mobile exist when all of the following
conditions are satisfied:

(i) Use by individuals other than the
full-time automobile salesmen (e.g.,
the salesman’s family) is prohibited;

(ii) Use for personal vacation trips is
prohibited;

(iii) The storage of personal posses-
sions in the automobile is prohibited;
and

(iv) The total use by mileage of the
automobile by the salesman outside
the salesman’s normal working hours
is limited.

(5) Sales area—(i) In general. Qualified
automobile demonstration use consists
of use in the sales area in which the
automobile dealer’s sales office is lo-
cated. The sales area is the geographic
area surrounding the automobile deal-
er’s sales office from which the office
regularly derives customers.

(ii) Sales area safe harbor. With re-
spect to a particular full-time sales-
man, the automobile dealer’s sales area
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may be treated as the area within a ra-
dius of the larger of—

(A) 75 miles or
(B) The one-way commuting distance

(in miles) of the particular salesman
from the dealer’s sales office.

(6) Applicability of substantiation re-
quirements of sections 162 and 274(d).
Notwithstanding anything in this sec-
tion to the contrary, the value of the
use of a demonstration automobile
may not be excluded from gross income
as a working condition fringe, by ei-
ther the employer or the employee, un-
less, with respect to the restrictions of
paragraph (o)(4) of this section, the
substantiation requirements of section
274(d) and the regulations thereunder
are satisfied. See § 1.132–5(c) for general
and safe harbor rules relating to the
applicability of the substantiation re-
quirements of section 274(d).

(7) Special valuation rules. See § 1.61–
21(d)(6)(ii) for special rules that may be
used to value the availability of dem-
onstration automobiles.

(p) Parking—(1) In general. The value
of parking provided to an employee on
or near the business premises of the
employer is excludable from gross in-
come as a working condition fringe
under the special rule of this paragraph
(p). If the rules of this paragraph (p)
are satisfied, the value of parking is ex-
cludable from gross income whether
the amount paid by the employee for
parking would be deductible under sec-
tion 162. The working condition fringe
exclusion applies whether the employer
owns or rents the parking facility or
parking space.

(2) Reimbursement of parking expenses.
A reimbursement to the employee of
the ordinary and necessary expenses of
renting a parking space on or near the
business premises of the employer is
excludable from gross income as a
working condition fringe, if, but for the
parking expense, the employee would
not have been entitled to receive and
retain such amount from the employer.
If, however an employee is entitled to
retain a general transportation allow-
ance or a similar benefit whether or
not the employee has parking expenses,
no portion of that allowance is exclud-
able from gross income under this
paragraph (p) even if it is used for
parking expenses.

(3) Parking on residential property.
With respect to an employee, this para-
graph (p) does not apply to any parking
facility or space located on property
owned or leased by the employee for
residential purposes.

(4) Dates of applicability. This para-
graph (p) applies to benefits provided
before January 1, 1993. For benefits
provided after December 31, 1992, see
§ 1.132–9.

(q) Nonapplicability of nondiscrimina-
tion rules. Except to the extent pro-
vided in paragraph (n)(3) of this section
(relating to discriminating classifica-
tions of a product testing program),
the nondiscrimination rules of section
132 (h)(1) and § 1.132–8 do not apply in
determining the amount, if any, of a
working condition fringe.

(r) Volunteers—(1) In general. Solely
for purposes of section 132(d) and para-
graph (a)(1) of this section, a bona fide
volunteer (including a director or offi-
cer) who performs services for an orga-
nization exempt from tax under section
501(a), or for a government employer
(as defined in paragraph (m)(7) of this
section), is deemed to have a profit mo-
tive under section 162.

(2) Limit on application of this para-
graph. This paragraph (r) shall not be
used to support treatment of the bona
fide volunteer as having a profit mo-
tive for purposes of any provision of
the Internal Revenue Code of 1986
(Code) other than section 132(d). Noth-
ing in this paragraph (r) shall be inter-
preted as determining the employment
status of a bona fide volunteer for pur-
poses of any section of the Code other
than section 132(d).

(3) Definitions—(i) Bona fide volunteer.
For purposes of this paragraph (r), an
individual is considered a ‘‘bona fide
volunteer’’ if the individual does not
have a profit motive for purposes of
section 162. For example, an individual
is considered a ‘‘bona fide volunteer’’ if
the total value of the benefits provided
with respect to the volunteer services
is substantially less than the total
value of the volunteer services the in-
dividual provides to an exempt organi-
zation or government employer.

(ii) Liability insurance coverage for a
bona fide volunteer. For purposes of this
paragraph (r), the receipt of liability
insurance coverage by a volunteer, or
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an exempt organization or government
employer’s undertaking to indemnify
the volunteer for liability, does not by
itself confer a profit motive on the vol-
unteer, provided the insurance cov-
erage or indemnification relates to
acts performed by the volunteer in the
discharge of duties, or the performance
of services, on behalf of the exempt or-
ganization or government employer.

(4) Example. The following example il-
lustrates the provisions of paragraph
(r) of this section.

Example. A is a manager and full-time em-
ployee of P, a tax-exempt organization de-
scribed in section 501(c)(3). B is a member of
P’s board of directors. Other than $25 to de-
fray expenses for attending board meetings,
B receives no compensation for serving as a
director and does not have a profit motive.
Therefore, B is a bona fide volunteer by ap-
plication of paragraph (r)(3)(i) of this section
and is deemed to have a profit motive under
paragraph (r)(1) of this section for purposes
of section 132(d). In order to provide liability
insurance coverage, P purchases a policy
that covers actions arising from A’s and B’s
activities performed as part of their duties
to P. The value of the policy and payments
made to or on behalf of A under the policy
are excludable for A’s gross income as a
working condition fringe, because A has a
profit motive under section 162 and would be
able to deduct payments for liability insur-
ance coverage had he paid for it himself. The
receipt of liability insurance coverage by B
does not confer a profit motive on B by ap-
plication of paragraph (r)(3)(ii) of this sec-
tion. Thus, the value of the policy and pay-
ments made to or on behalf of B under the
policy are excludable from B’s income as a
working condition fringe. For the year in
which the liability insurance coverage is
provided to A and B, P may exclude the
value of the benefit on the Form W–2 it
issues to A or on any Form 1099 it might oth-
erwise issue to B.

(s) Application of section 274(a)(3)—(1)
In general. If an employer’s deduction
under section 162(a) for dues paid or in-
curred for membership in any club or-
ganized for business, pleasure, recre-
ation, or other social purpose is dis-
allowed by section 274(a)(3), the
amount, if any, of an employee’s work-
ing condition fringe benefit relating to
an employer-provided membership in
the club is determined without regard
to the application of section 274(a) to
the employee. To be excludible as a
working condition fringe benefit, how-
ever, the amount must otherwise qual-

ify for deduction by the employee
under section 162(a). If an employer
treats the amount paid or incurred for
membership in any club organized for
business, pleasure, recreation, or other
social purpose as compensation under
section 274(e)(2), then the expense is de-
ductible by the employer as compensa-
tion and no amount may be excluded
from the employee’s gross income as a
working condition fringe benefit. See
§ 1.274–2(f)(2)(iii)(A).

(2) Treatment of tax-exempt employers.
In the case of an employer exempt from
taxation under subtitle A of the Inter-
nal Revenue Code, any reference in this
paragraph (s) to a deduction disallowed
by section 274(a)(3) shall be treated as a
reference to the amount which would
be disallowed as a deduction by section
274(a)(3) to the employer if the em-
ployer were not exempt from taxation
under subtitle A of the Internal Rev-
enue Code.

(3) Examples. The following examples
illustrate this paragraph (s):

Example 1. Assume that Company X pro-
vides Employee B with a country club mem-
bership for which it paid $20,000. B substan-
tiates, within the meaning of paragraph (c)
of this section, that the club was used 40 per-
cent for business purposes. The business use
of the club (40 percent) may be considered a
working condition fringe benefit, notwith-
standing that the employer’s deduction for
the dues allocable to the business use is dis-
allowed by section 274(a)(3), if X does not
treat the club membership as compensation
under section 274(e)(2). Thus, B may exclude
from gross income $8,000 (40 percent of the
club dues, which reflects B’s business use). X
must report $12,000 as wages subject to with-
holding and payment of employment taxes
(60 percent of the value of the club dues,
which reflects B’s personal use). B must in-
clude $12,000 in gross income. X may deduct
as compensation the amount it paid for the
club dues which reflects B’s personal use pro-
vided the amount satisfies the other require-
ments for a salary or compensation deduc-
tion under section 162.

Example 2. Assume the same facts as Exam-
ple 1 except that Company X treats the
$20,000 as compensation to B under section
274(e)(2). No portion of the $20,000 will be con-
sidered a working condition fringe benefit
because the section 274(a)(3) disallowance
will apply to B. Therefore, B must include
$20,000 in gross income.

(t) Application of section 274(m)(3)—(1)
In general. If an employer’s deduction
under section 162(a) for amounts paid
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or incurred for the travel expenses of a
spouse, dependent, or other individual
accompanying an employee is dis-
allowed by section 274(m)(3), the
amount, if any, of the employee’s
working condition fringe benefit relat-
ing to the employer-provided travel is
determined without regard to the ap-
plication of section 274(m)(3). To be ex-
cludible as a working condition fringe
benefit, however, the amount must
otherwise qualify for deduction by the
employee under section 162(a). The
amount will qualify for deduction and
for exclusion as a working condition
fringe benefit if it can be adequately
shown that the spouse’s, dependent’s,
or other accompanying individual’s
presence on the employee’s business
trip has a bona fide business purpose
and if the employee substantiates the
travel within the meaning of paragraph
(c) of this section. If the travel does
not qualify as a working condition
fringe benefit, the employee must in-
clude in gross income as a fringe ben-
efit the value of the employer’s pay-
ment of travel expenses with respect to
a spouse, dependent, or other indi-
vidual accompanying the employee on
business travel. See §§ 1.61–21(a)(4) and
1.162–2(c). If an employer treats as com-
pensation under section 274(e)(2) the
amount paid or incurred for the travel
expenses of a spouse, dependent, or
other individual accompanying an em-
ployee, then the expense is deductible
by the employer as compensation and
no amount may be excluded from the
employee’s gross income as a working
condition fringe benefit. See § 1.274–
2(f)(2)(iii)(A).

(2) Treatment of tax-exempt employers.
In the case of an employer exempt from
taxation under subtitle A of the Inter-
nal Revenue Code, any reference in this
paragraph (t) to a deduction disallowed
by section 274(m)(3) shall be treated as
a reference to the amount which would
be disallowed as a deduction by section
274(m)(3) to the employer if the em-
ployer were not exempt from taxation
under subtitle A of the Internal Rev-
enue Code.

[T.D. 8256, 54 FR 28608, July 6, 1989, as amend-
ed by 8451, 57 FR 57669, Dec. 7, 1992; T.D. 8457,
57 FR 62196, Dec. 30, 1992; T.D. 8666, 61 FR
27006, May 30, 1996; T.D. 8933, 66 FR 2244, Jan.
11, 2001]

§ 1.132–5T Working condition fringe—
1985 through 1988 (temporary).

(a) In general—(1) Definition. Gross in-
come does not include the value of a
working condition fringe. The term
‘‘working condition fringe’’ means any
property or service provided to an em-
ployee of an employer to the extent
that, if the employee paid for the prop-
erty or service, the amount paid would
be allowable as a deduction under sec-
tion 162 or 167. If, under section 274 or
any other section, certain substan-
tiation requirements must be met in
order for a deduction under section 162
or 167 to be allowable, those substan-
tiation requirements apply to the de-
termination of a working condition
fringe. An amount that would be de-
ductible by the employee under, for ex-
ample, section 212 is not a working
condition fringe.

(2) Trade or business of the employee. If
the hypothetical payment for the prop-
erty or service would be allowable as a
deduction with respect to a trade or
business of the employee other than
the employee’s trade or business of
being an employee of the employer, it
cannot be taken into account for pur-
poses of determining the amount, if
any, of the working condition fringe.
For example, assume that, unrelated to
company X’s trade or business and un-
related to company X’s employee’s
trade or business of being an employee
of company X, the employee is a mem-
ber of the board of directors of com-
pany Y. Assume further that company
X provides the employee with air
transportation to a company Y board
of director’s meeting. The employee
may not exclude the value of the air
transportation to the meeting as a
working condition fringe. The em-
ployee may, however, deduct such
amount under section 162 if the section
162 requirements are satisfied. The re-
sult would be the same whether the air
transportation was provided in the
form of a flight on a commercial air-
line or a seat on a company X airplane.

(b) Vehicle allocation rules—(1) In gen-
eral—(i) General rule. In general, with
respect to an employer-provided vehi-
cle, the amount excludable as a work-
ing condition fringe is the amount that
would be allowable as a deduction
under section 162 or 167 if the employee
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