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however, does not apply to extend the
validity period of a withholding certifi-
cate that expires solely by reason of
changes in the circumstances of the
person whose name is on the certifi-
cate. Notwithstanding the first three
sentences of this paragraph (g)(2), a
withholding agent may choose to not
take advantage of the transition rule
in this paragraph (g)(2) with respect to
one or more withholding certificates
valid under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 35a, revised April 1, 1999)
and, therefore, to require withholding
certificates conforming to the require-
ments described in this section (new
withholding certificates). For purposes
of this section, a new withholding cer-
tificate is deemed to satisfy the docu-
mentation requirement under the regu-
lations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a, revised
April 1, 1999). Further, a new with-
holding certificate remains valid for
the period specified in § 1.1441–
1(e)(4)(ii), regardless of when the cer-
tificate is obtained.

[T.D. 8734, 62 FR 53452, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72185, 72188, Dec.
31, 1998; 64 FR 73410, Dec. 30, 1999; T.D. 8881,
65 FR 32188, May 22, 2000; 66 FR 18188, Apr. 6,
2001]

§ 1.1441–6 Claim of reduced with-
holding under an income tax treaty.

(a) In general. The rate of with-
holding on a payment of income sub-
ject to withholding may be reduced to
the extent provided under an income
tax treaty in effect between the United
States and a foreign country. Most
benefits under income tax treaties are
to foreign persons who reside in the
treaty country. In some cases, benefits
are available under an income tax trea-
ty to U.S. citizens or U.S. residents or
to residents of a third country.

See paragraph (b)(5) of this section
for claims of benefits by U.S. persons.
If the requirements of this section are
met, the amount withheld from the
payment may be reduced at source to
account for the treaty benefit. See also
§ 1.1441–4(b)(2) for rules regarding
claims of reduced rate of withholding
under an income tax treaty in the case
of compensation from personal serv-
ices.

(b) Reliance on claim of reduced with-
holding under an income tax treaty—(1)
In general. The withholding imposed
under section 1441, 1442, or 1443 on any
payment to a foreign person is eligible
for reduction under the terms of an in-
come tax treaty only to the extent
that such payment is treated as de-
rived by a resident of an applicable
treaty jurisdiction, such resident is a
beneficial owner, and all other require-
ments for benefits under the treaty are
satisfied. See section 894 and the regu-
lations thereunder to determine wheth-
er a resident of a treaty country de-
rives the income. Absent actual knowl-
edge or reason to know otherwise, a
withholding agent may rely on a claim
that a beneficial owner is entitled to a
reduced rate of withholding based upon
an income tax treaty if, prior to the
payment, the withholding agent can re-
liably associate the payment with a
beneficial owner withholding certifi-
cate, described in § 1.1441–1(e)(2), that
contains the information necessary to
support the claim, or, in the case of a
payment of income described in para-
graph (c)(2) of this section made out-
side the United States with respect to
an offshore account, documentary evi-
dence described in paragraphs (c)(3), (4)
and (5) of this section. See §§ 1.6049–5(e)
for the definition of payments made
outside the United States and 1.6049–
5(c)(1) for the definition of offshore ac-
count. For purposes of this paragraph
(b)(1), a beneficial owner withholding
certificate described in § 1.1441–1(e)(2)(i)
contains information necessary to sup-
port the claim for a treaty benefit only
if it includes the beneficial owner’s
taxpayer identifying number (except as
otherwise provided in paragraph (c)(1)
of this section) and the representations
that the beneficial owner derives the
income under section 894 and the regu-
lations thereunder, if required, and
meets the limitation on benefits provi-
sions of the treaty, if any. The with-
holding certificate must also contain
any other representations required by
this section and any other information,
certifications, or statements as may be
required by the form or accompanying
instructions in addition to, or in place
of, the information and certifications
described in this section. Absent actual
knowledge or reason to know that the
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claims are incorrect (and subject to the
standards of knowledge in § 1.1441–7(b)),
a withholding agent may rely on the
claims made on a withholding certifi-
cate or on documentary evidence. A
withholding agent may also rely on the
information contained in a withholding
statement provided under §§ 1.1441–
1(e)(3)(iv) and 1.1441–5(c)(3)(iv) and
(e)(5)(iv) to determine whether the ap-
propriate statements regarding section
894 and limitation on benefits have
been provided in connection with docu-
mentary evidence. If the beneficial
owner is a person related to the with-
holding agent within the meaning of
section 482, the withholding certificate
must also contain a representation
that the beneficial owner will file the
statement required under § 301.6114–1(d)
of this chapter (if applicable). The re-
quirement to file an information state-
ment under section 6114 for income
subject to withholding applies only to
amounts received during the calendar
year that, in the aggregate, exceed
$500,000. See § 301.6114–1(d) of this chap-
ter. The Internal Revenue Service
(IRS) may apply the provisions of
§ 1.1441–1(e)(1)(ii)(B) to notify the with-
holding agent that the certificate can-
not be relied upon to grant benefits
under an income tax treaty. See
§ 1.1441–1(e)(4)(viii) regarding reliance
on a withholding certificate by a with-
holding agent. The provisions of
§ 1.1441–1(b)(3)(iv) dealing with a 90-day
grace period shall apply for purposes of
this section.

(2) Payment to fiscally transparent enti-
ty—(i) In general. If the person claiming
a reduced rate of withholding under an
income tax treaty is the interest hold-
er of an entity that is considered to be
fiscally transparent (as defined in the
regulations under section 894) by the
interest holder’s jurisdiction with re-
spect to an item of income, then, with
respect to such income derived by that
person through the entity, the entity
shall be treated as a flow-through enti-
ty and may provide a flow-through
withholding certificate with which the
withholding certificate or other docu-
mentary evidence of the interest holder
that supports the claim for treaty ben-
efits is associated. For purposes of the
preceding sentence, interest holders do
not include any direct or indirect in-

terest holders that are themselves
treated as fiscally transparent entities
with respect to that income by the in-
terest holder’s jurisdiction. See § 1.1441–
1(c)(23) and (e)(3)(i) for the definition of
flow-through entity and flow-through
withholding certificate. The entity
may provide a beneficial owner with-
holding certificate, or beneficial owner
documentation, with respect to any re-
maining portion of the income to the
extent the entity is receiving income
and is not treated as fiscally trans-
parent by its own jurisdiction. Further,
the entity may claim a reduced rate of
withholding with respect to the portion
of a payment for which it is not treated
as fiscally transparent if it meets all
the requirements to make such a claim
and, in the case of treaty benefits, it
provides the documentation required
by paragraph (b)(1) of this section. If
dual claims, as described in paragraph
(b)(2)(iii) of this section, are made,
multiple withholding certificates may
have to be furnished. Multiple with-
holding certificates may also have to
be furnished if the entity receives in-
come for which a reduction of with-
holding is claimed under a provision of
the Internal Revenue Code (e.g., port-
folio interest) and income for which a
reduction of withholding is claimed
under an income tax treaty.

(ii) Certification by qualified inter-
mediary. Notwithstanding paragraph
(b)(2)(i) of this section, a foreign entity
that is fiscally transparent, as defined
in the regulations under section 894,
that is also a qualified intermediary
for purposes of claiming a reduced rate
of withholding under an income tax
treaty for its interest holders (who are
deriving the income paid to the entity
as residents of an applicable treaty ju-
risdiction) may furnish a single quali-
fied intermediary withholding certifi-
cate, as described in § 1.1441–1(e)(3)(ii),
for amounts for which it claims a re-
duced rate of withholding under an in-
come tax treaty on behalf of its inter-
est holders.

(iii) Dual treatment. Under paragraph
(b)(2)(i) of this section, a withholding
agent may make a payment to a for-
eign entity that is simultaneously
claiming to be the beneficial owner of
a portion of the income (whether or not
it is also claiming a reduced rate of tax
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on its own behalf) and a reduced rate
on behalf of persons in their capacity
as interest holders in the entity with
respect to the same, or a different, por-
tion of the income. If the same portion
of a payment may be reliably associ-
ated with both the entity’s claim and
an interest holder’s claim, the with-
holding agent may choose to reject
both claims and request new docu-
mentation and information allocating
the payment among the beneficial own-
ers of the payment or the withholding
agent may choose which claim to
apply. If the entity and the interest
holder’s claims are reliably associated
with separate portions of the payment,
the withholding agent may, at its op-
tion, accept such dual claims based on
withholding certificates or other ap-
propriate documentation furnished by
the entity and its interest holders with
respect to their respective shares of the
payment even though this will result
in the withholding agent treating the
entity differently with respect to dif-
ferent portions of the same payment.
Alternatively, the withholding agent
may choose to apply only the claim
made by the entity, provided the entity
may be treated as a beneficial owner of
the income. If the withholding agent
does not accept claims for a reduced
rate of withholding presented by any
one or more of the interest holders, or
by the entity, any interest holder or
the entity may subsequently claim a
refund or credit of any amount so with-
held to the extent the interest holder’s
or entity’s share of such withholding
exceeds the amount of tax due.

(iv) Examples. The following examples
illustrate the rules of this paragraph
(b)(2):

Example 1. (i) Facts. Entity E is a business
organization formed under the laws of coun-
try Y. Country Y has an income tax treaty
with the United States. The treaty contains
a limitation on benefits provision. E receives
U.S. source royalties from withholding agent
W and claims a reduced rate of withholding
under the U.S.-Y tax treaty on its own behalf
(rather than on behalf of its interest hold-
ers). E furnishes a beneficial owner with-
holding certificate described in paragraph
(b)(1) of this section that represents that E is
a resident of country Y (within the meaning
of the U.S.-Y tax treaty), is the beneficial
owner of the income, derives the income
under section 894 and the regulations there-
under, and is not precluded from claiming

benefits by the treaty’s limitation on bene-
fits provision.

(ii) Analysis. Absent actual knowledge or
reason to know otherwise, W may rely on the
representations made by E to apply a re-
duced rate of withholding.

Example 2. (i) Facts. The facts are the same
as under Example 1, except that one of E’s in-
terest holders, H, is an entity organized in
country Z. The U.S.-Z tax treaty reduces the
rate on royalties to zero whereas the rate on
royalties under the U.S.-Y tax treaty appli-
cable to E is 5 percent. H is not fiscally
transparent under country Z’s tax law with
respect to such income. H furnishes a bene-
ficial owner withholding certificate to E
that represents that H derives, within the
meaning of section 894 and the regulations
thereunder, its share of the royalty income
paid to E as a resident of country Z, is the
beneficial owner of the royalty income, and
is not precluded from claiming treaty bene-
fits by virtue of the limitation on benefits
provision in the U.S.-Z treaty. E furnishes to
W a flow-through withholding certificate de-
scribed in § 1.1441–1(e)(3)(i) to which it at-
taches H’s beneficial owner withholding cer-
tificate and a withholding statement for the
portion of the payment that H claims as its
distributive share of the royalty income. E
also furnishes to W a beneficial owner with-
holding certificate for itself for the portion
of the payment that H does not claim as its
distributive share.

(ii) Analysis. Absent actual knowledge or
reason to know otherwise, W may rely on the
documentation furnished by E to treat the
royalty payment to a single foreign entity
(E) as derived by different residents of tax
treaty countries as a result of the claims
presented under different treaties. W may, at
its option, grant dual treatment, that is, a
reduced rate of zero percent under the U.S.-
Z treaty on the portion of the royalty pay-
ment that H claims to derive as a resident of
country Z and a reduced rate of 5 percent
under the U.S.-Y treaty for the balance.
However, under paragraph (b)(2)(iii) of this
section, W may, at its option, treat E as the
only relevant person deriving the royalty
and grant benefits under the U.S.-Y treaty
only.

Example 3. (i) Facts. E is a business organi-
zation formed under the laws of country X.
Country X has an income tax treaty with the
United States. E has two interest holders,
H1, organized in country Y, and H2, orga-
nized in country Z. E receives from W, a U.S.
withholding agent, U.S. source royalties and
interest that is eligible for the portfolio in-
terest exception under sections 871(h) and
881(c), provided W receives the appropriate
beneficial owner statement required under
section 871(h)(5). E is classified as a corpora-
tion under U.S. tax law principles. Country
X, E’s country of organization, treats E as an
entity that is not fiscally transparent with
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respect to items of income under the regula-
tions under section 894. Under the U.S.-X in-
come tax treaty, royalties are subject to 5
percent rate of withholding. Country Y, H1’s
country of organization, treats E as fiscally
transparent with respect to items of income
under section 894 and H1 as not fiscally
transparent with respect to items of income.
Under the country Y-U.S. income tax treaty,
royalties are exempt from U.S. tax. Country
Z, H2’s country of organization, treats E as
not fiscally transparent under section 894
with respect to items of income. E provides
W with a flow-through beneficial owner with-
holding certificate with which it associates a
beneficial owner withholding certificate
from H1. H1’s withholding certificate states
that H1 is a resident of country Y, derives
the royalty income under section 894, meets
the applicable limitations on benefits provi-
sions of the U.S.-Y treaty, and is the bene-
ficial owner of the income. The withholding
statement attached to E’s flow-through
withholding certificate allocates one-half of
the royalty payment to H1. E also provides
W with a beneficial owner withholding cer-
tificate for the interest income and the re-
maining one-half of the royalty income. The
withholding certificate states that E is a
resident of country X, derives the royalty in-
come under section 894, meets the limitation
on benefits provisions of the U.S.-X treaty,
and is the beneficial owner of the income.

(ii) Analysis. Absent actual knowledge or
reason to know that the claims are incor-
rect, W may treat one-half of the royalty de-
rived by E as subject to a 5 percent with-
holding rate and one-half of the royalty as
derived by H1 and subject to no withholding.
Further, it may treat all of the interest as
being paid to E and as qualifying for the
portfolio interest exception. W can, at its op-
tion, treat the entire royalty as paid to E
and subject it to withholding at a 5 percent
rate of withholding. In that case, H1 would
be entitled to claim a refund with respect to
its one-half of the royalty.

(3) Certified TIN. The IRS may issue
guidance requiring a foreign person
claiming treaty benefits and for whom
a TIN is required to establish with the
IRS, at the time the TIN is requested
or after the TIN is issued, that the per-
son is a resident in a treaty country
and meets other conditions (such as
limitation on benefits provisions) of
the treaty. See § 601.601(d)(2) of this
chapter.

(4) Claim of benefits under an income
tax treaty by a U.S. person. In certain
cases, a U.S. person may claim the ben-
efit of an income tax treaty. For exam-
ple, under certain treaties, a U.S. cit-
izen residing in the treaty country may

claim a reduced rate of U.S. tax on cer-
tain amounts representing a pension or
an annuity from U.S. sources. Claims
of treaty benefits by a U.S. person may
be made by furnishing a Form W–9 to
the withholding agent or such other
form as the IRS may prescribe in pub-
lished guidance (see § 601.601(d)(2) of
this chapter).

(c) Exemption from requirement to fur-
nish a taxpayer identifying number and
special documentary evidence rules for
certain income—(1) General rule. In the
case of income described in paragraph
(c)(2) of this section, a withholding
agent may rely on a beneficial owner
withholding certificate described in
paragraph (b)(1) of this section without
regard to the requirement that the
withholding certificate include the
beneficial owner’s taxpayer identifying
number. In the case of payments of in-
come described in paragraph (c)(2) of
this section made outside the United
States (as defined in § 1.6049–5(e)) with
respect to an offshore account (as de-
fined in § 1.6049–5(c)(1)), a withholding
agent may, as an alternative to a with-
holding certificate described in para-
graph (b)(1) of this section, rely on a
certificate of residence described in
paragraph (c)(3) of this section or docu-
mentary evidence described in para-
graph (c)(4) of this section, relating to
the beneficial owner, that the with-
holding agent has reviewed and main-
tains in its records in accordance with
§ 1.1441-1(e)(4)(iii). In the case of a pay-
ment to a person other than an indi-
vidual, the certificate of residence or
documentary evidence must be accom-
panied by the statements described in
paragraphs (c)(5)(i) and (ii) of this sec-
tion regarding limitation on benefits
and whether the amount paid is derived
by such person or by one of its interest
holders. The withholding agent main-
tains the reviewed documents by re-
taining either the documents viewed or
a photocopy thereof and noting in its
records the date on which, and by
whom, the documents were received
and reviewed. This paragraph (c)(1)
shall not apply to amounts that are ex-
empt from withholding based on a
claim that the income is effectively
connected with the conduct of a trade
or business in the United States.
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(2) Income to which special rules apply.
The income to which paragraph (c)(1)
of this section applies is dividends and
interest from stocks and debt obliga-
tions that are actively traded, divi-
dends from any redeemable security
issued by an investment company reg-
istered under the Investment Company
Act of 1940 (15 U.S.C. 80a–1), dividends,
interest, or royalties from units of ben-
eficial interest in a unit investment
trust that are (or were upon issuance)
publicly offered and are registered with
the Securities and Exchange Commis-
sion under the Securities Act of 1933 (15
U.S.C. 77a) and amounts paid with re-
spect to loans of securities described in
this paragraph (c)(2). For purposes of
this paragraph (c)(2), a stock or debt
obligation is actively traded if it is ac-
tively traded within the meaning of
section 1092(d) and § 1.1092(d)–1 when
documentation is provided.

(3) Certificate of residence. A certifi-
cate of residence referred to in para-
graph (c)(1) of this section is a certifi-
cation issued by an appropriate tax of-
ficial of the treaty country of which
the taxpayer claims to be a resident
that the taxpayer has filed its most re-
cent income tax return as a resident of
that country (within the meaning of
the applicable tax treaty). The certifi-
cate of residence must have been issued
by such official within three years
prior to its being presented to the
withholding agent, or such other period
as the IRS may prescribe in published
guidance (see § 601.601(d)(2) of this chap-
ter). See § 1.1441–1(e)(4)(ii)(A) for the pe-
riod during which a withholding agent
may rely on a certificate of residence.
The competent authorities may agree
to a different procedure for certifying
residence, in which case such procedure
shall govern for payments made to a
person claiming to be a resident of the
country with which such an agreement
is in effect.

(4) Documentary evidence establishing
residence in the treaty country—(i) Indi-
viduals. For an individual, the docu-
mentary evidence referred to in para-
graph (c)(1) of this section is any docu-
mentation that includes the individ-
uals name, address, and photograph, is
an official document issued by an au-
thorized governmental body (i.e., a gov-
ernment or agency thereof, or a mu-

nicipality), and has been issued no
more than three years prior to presen-
tation to the withholding agent. A doc-
ument older than three years may be
relied upon as proof of residence only if
it is accompanied by additional evi-
dence of the person’s residence in the
treaty country (e.g., a bank statement,
utility bills, or medical bills). Docu-
mentary evidence must be in the form
of original documents or certified cop-
ies thereof.

(ii) Persons other than individuals. For
a person other than an individual, the
documentary evidence referred to in
paragraph (c)(1) of this section is any
documentation that includes the name
of the entity and the address of its
principal office in the treaty country,
and is an official document issued by
an authorized governmental body (e.g.,
a government or agency thereof, or a
municipality).

(5) Statements regarding entitlement to
treaty benefits—(i) Statement regarding
conditions under a limitation on benefits
provision. In addition to the documen-
tary evidence described in (c)(4)(ii) of
this section, a taxpayer that is not an
individual must provide a statement
that it meets one or more of the condi-
tions set forth in the limitation on
benefits article (if any, or in a similar
provision) contained in the applicable
tax treaty.

(ii) Statement regarding whether the
taxpayer derives the income. A taxpayer
that is not an individual must also pro-
vide, in addition to the documentary
evidence and the statement described
in paragraph (c)(5)(i) of this section, a
statement that any income for which it
intends to claim benefits under an ap-
plicable income tax treaty is income
that will properly be treated as derived
by itself as a resident of the applicable
treaty jurisdiction within the meaning
of section 894 and the regulations
thereunder. This requirement does not
apply if the taxpayer furnishes a cer-
tificate of residence that certifies that
fact.

(d) Joint owners. In the case of a pay-
ment to joint owners, each owner must
furnish a withholding certificate or, if
applicable, documentary evidence or a
certificate of residence. The applicable
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rate of withholding on a payment of in-
come to joint owners shall be the high-
est applicable rate.

(e) Competent authority. The proce-
dures described in this section may be
modified to the extent the U.S. com-
petent authority may agree with the
competent authority of a country with
which the United States has an income
tax treaty in effect.

(f) Failure to receive withholding cer-
tificate timely. See applicable proce-
dures described in § 1.1441–1(b)(7) in the
event the withholding agent does not
hold an appropriate withholding cer-
tificate or other appropriate docu-
mentation at the time of payment.

(g) Effective date—(1) General rule.
This section applies to payments made
after December 31, 2000.

(2) Transition rules. For purposes of
this section, the validity of a Form 1001
or 8233 that was valid on January 1,
1998, under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 35a, revised April 1, 1999)
and expired, or will expire, at any time
during 1998, is extended until December
31, 1998. The validity of a Form 1001 or
8233 that is valid on or after January 1,
1999, remains valid until its validity ex-
pires under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 35a, revised April 1, 1999)
but in no event will such a form remain
valid after December 31, 2000. The rule
in this paragraph (g)(2), however, does
not apply to extend the validity period
of a Form 1001 or 8233 that expires sole-
ly by reason of changes in the cir-
cumstances of the person whose name
is on the certificate or in interpreta-
tion of the law under the regulations
under § 1.894–1T(d). Notwithstanding
the first three sentences of this para-
graph (g)(2), a withholding agent may
choose to not take advantage of the
transition rule in this paragraph (g)(2)
with respect to one or more with-
holding certificates valid under the
regulations in effect prior to January
1, 2001 (see 26 CFR parts 1 and 35a, re-
vised April 1, 1999) and, therefore, to re-
quire withholding certificates con-
forming to the requirements described
in this section (new withholding cer-
tificates). For purposes of this section,
a new withholding certificate is
deemed to satisfy the documentation

requirement under the regulations in
effect prior to January 1, 2001 (see 26
CFR parts 1 and 35a, revised April 1,
1999). Further, a new withholding cer-
tificate remains valid for the period
specified in § 1.1441–1(e)(4)(ii), regard-
less of when the certificate is obtained.

[T.D. 8734, 62 FR 53458, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72185, 72188, Dec.
31, 1998; T.D. 8856, 64 FR 73410, Dec. 30, 1999;
65 FR 16320, Mar. 28, 2000; T.D. 8881, 65 FR
32194, May 22, 2000]

§ 1.1441–7 General provisions relating
to withholding agents.

(a) Withholding agent defined—(1) In
general. For purposes of chapter 3 of
the Internal Revenue Code and the reg-
ulations under such chapter, the term
withholding agent means any person,
U.S. or foreign, that has the control,
receipt, custody, disposal, or payment
of an item of income of a foreign per-
son subject to withholding, including
(but not limited to) a foreign inter-
mediary described in § 1.1441–1(e)(3)(i), a
foreign partnership, or a U.S. branch
described in § 1.1441–1(b)(2)(iv)(A) or (E).
See §§ 1.1441–1(b)(2) and (3) and 1.1441–
5(c), (d), and (e), for rules to determine
whether a payment is considered made
to a foreign person. Any person who
meets the definition of a withholding
agent is required to deposit any tax
withheld under § 1.1461–1(a) and to
make the returns prescribed by § 1.1461–
1(b) and (c), except as otherwise may be
required by a qualified intermediary
withholding agreement, a withholding
foreign partnership agreement, or a
withholding foreign trust agreement.
When several persons qualify as with-
holding agents with respect to a single
payment, only one tax is required to be
withheld and deposited. See § 1.1461–1. A
person who, as a nominee described in
§ 1.6031(c)–1T, has furnished to a part-
nership all of the information required
to be furnished under § 1.6031(c)–1T(a)
shall not be treated as a withholding
agent if it has notified the partnership
that it is treating the provision of in-
formation to the partnership as a dis-
charge of its obligations as a with-
holding agent.

(2) Examples. The following examples
illustrate the rules of paragraph (a)(1)
of this section:
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