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and bonds, corporate obligations and
bonds, precious metals or commodities,
and publicly traded instruments. The
taxpayer on filing an income tax re-
turn for the year of the disposition
may demonstrate the extent to which
the gain on the disposition of the inter-
est is not attributable to U.S. real
property interests. A taxpayer is also
permitted by § 1.1445–3 to apply for a
withholding certificate in instances
where reduced withholding is
approporiate.

(2) Withholding not required—(i) Trans-
feree receives statement that interest in
partnership is not described in paragraph
(d)(1). No withholding is required under
paragraph (d)(1) of this section upon
the disposition of a partnership inter-
est otherwise described in that para-
graph if the transferee is provided a
statement, issued by the partnership
and signed by a general partner under
penalties of perjury no earlier than 30
days before the transfer, certifying
that fifty percent or more of the value
of the gross assets does not consist of
U.S. real property interests, or that
ninety percent or more of the value of
the gross assets of the partnership does
not consist of U.S. real property inter-
ests plus cash or cash equivalents.

(ii) Reliance on statement not per-
mitted. A transferee is not entitled to
rely upon a statement described in
paragraph (d)(2)(i) of this section if,
prior to or at the time of the transfer,
the transferee either—

(A) Has actual knowledge that the
statement is false, or

(B) Receives a notice, pursuant to
§ 1.1445–4.
Such a transferee’s withholding obliga-
tions shall apply as if the statement
had never been given, and such a trans-
feree may be held fully liable pursuant
to § 1.1445–1(e) for any failure to with-
hold.

(iii) Belated notice of false statement.
If, after the date of the transfer, a
transferee receives notice that a state-
ment provided under paragraph (d)(2)(i)
of this section is false, then such trans-
feree may rely on the statement only
with respect to consideration that was
paid prior to the receipt of the notice.
Such a transferee is required to with-
hold a full 10 percent of the amount re-
alized from the consideration that re-

mains to be paid to the transferor.
Thus, if 10 percent or more of the
amount realized remains to be paid to
the transferor, then the transferee is
required to withhold and pay over the
full 10 percent. The transferee must do
so by withholding and paying over the
entire amount of each successive pay-
ment of consideration to the trans-
feror, until the full 10 percent of the
amount realized has been withheld and
paid over. Amounts so withheld must
be reported and paid over by the 20th
day following the date on which each
such payment of consideration is made.
A transferee that is subject to the rules
of this § 1.1445–10T(d)(2)(iii) may not ob-
tain a withholding certificate pursuant
to § 1.1445–3, but must instead withhold
and pay over the amounts required by
this paragraph.

(e) Effective date. The rules of this
section are effective for transactions
after June 6, 1988.

[T.D. 8198, 53 FR 16231, May 5, 1988]

TAX–FREE COVENANT BONDS

§ 1.1451–1 Tax-free covenant bonds
issued before January 1, 1934.

(a) Rates of withholding—(1) Rate of 2
percent. Withholding of a tax equal to 2
percent is required in the case of inter-
est upon bonds or other corporate obli-
gations containing a tax-free covenant
and issued before January 1, 1934, paid
to an individual, a fiduciary, or a part-
nership, whether resident or non-
resident, or to a nonresident foreign
corporation, regardless of whether the
liability assumed by the obligor is less
than, equal to, or greater than 2 per-
cent.

(2) Rate of 30 percent. Notwith-
standing subparagraph (1) of this para-
graph, if the liability assumed by the
obligor does not exceed 2 percent of the
interest, withholding is required at the
rate of 30 percent in the case of pay-
ments to a nonresident alien indi-
vidual, a nonresident partnership com-
posed in whole or in part of non-
resident aliens, a nonresident foreign
corporation, or an owner who is un-
known to the withholding agent.

(3) Obligations of resident payers. The
rates of withholding specified in sub-
paragraphs (1) and (2) of this paragraph
are applicable to interest on such tax-
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free covenant bonds issued by a domes-
tic corporation or by a resident foreign
corporation.

(4) Obligations of nonresident payers. A
nonresident foreign corporation having
a fiscal or paying agent in the United
States is required to withhold a tax of
2 percent in the case of interest upon
its tax-free covenant bonds issued be-
fore January 1, 1934, which is paid to an
individual or fiduciary who is a citizen
or resident of the United States, to a
partnership any member of which is a
citizen or resident, or to an unknown
owner.

(5) Interest from sources without the
United States. Withholding is not re-
quired under section 1451 in the case of
interest upon bonds or other corporate
obligations issued before January 1,
1934, and containing a tax-free cov-
enant if the interest is not to be treat-
ed as income from sources within the
United States and the payments are
made to a nonresident alien, a partner-
ship composed wholly of nonresident
aliens, or a nonresident foreign cor-
poration.

(6) Tax treaties. The rates of tax to be
withheld in accordance with this para-
graph shall be reduced as may be pro-
vided by treaty with any country. See
section 894 and § 1.1441–6 relating to in-
come subject to a reduced rate of, or an
exemption from, income tax pursuant
to an income tax convention.

(b) Date of issue. The withholding pro-
visions of section 1451 are applicable
only to bonds, mortgages, or deeds of
trust, or other similar obligations of a
corporation which were issued before
January 1, 1934, and which contain a
tax-free covenant. For the purpose of
section 1451, bonds, mortgages, or deeds
of trust, or other similar obligations of
a corporation, are issued when deliv-
ered. If a broker or other person acts as
selling agent of the obligor, the obliga-
tion is issued when delivered by the
agent to the purchaser. If a broker or
other person purchases the obligation
outright for the purpose of holding or
reselling it, the obligation is issued
when delivered to such broker or other
person.

(c) Extended maturity date. In cases
where on or after January 1, 1934, the
maturity date of bonds or other obliga-
tions of a corporation is extended, the

bonds or other obligations shall be con-
sidered to have been issued on or after
January 1, 1934. The interest on such
obligations is not subject to the with-
holding provisions of section 1451 but
falls within the class of interest de-
scribed in section 1441. See paragraph
(c)(5)(iii) of § 1.1441–3.

(d) Covenant in trust deed. Bonds
issued under a trust deed containing a
tax-free covenant are treated as if they
contain such a covenant. If neither the
bonds nor the trust deeds given by the
obligor to secure them contained a tax-
free covenant, but the original trust
deeds were modified before January 1,
1934, by supplemental agreements con-
taining a tax-free covenant executed by
the obligor corporation and the trust-
ee, the bonds issued before January 1,
1934, are subject to the provisions of
section 1451, provided appropriate au-
thority existed for the modification of
the trust deeds in this manner. The au-
thority must have been contained in
the original trust deeds or actually se-
cured from the bondholders.

(e) Notation showing date of issue. In
order that the date of issue of bonds,
mortgages, deeds of trust, or other
similar corporate obligations con-
taining a tax-free covenant may be
readily determined by the owner for
the purpose of preparing the ownership
certificates required by § 1.1461–1, the
issuing or debtor corporation shall in-
dicate the date of issue by an appro-
priate notation, or use the phrase
‘‘issued on or after January 1, 1934,’’ on
each such obligation or in a statement
accompanying the delivery of the obli-
gation.

(f) Effect of withholding on income
taxes of bondholder and issuing corpora-
tion—(1) Federal tax. In the case of cor-
porate bonds or other corporate obliga-
tions issued before January 1, 1934, and
containing a tax-free covenant, the
corporation paying a Federal tax, or
any part of it, for someone else pursu-
ant to its agreement is not entitled to
deduct such payment from its gross in-
come on any ground; nor shall the tax
so paid be included in the gross income
of the bondholder. The amount of the
tax so paid may, nevertheless, be
claimed by the bondholder in accord-
ance with paragraph (a) of § 1.1462–1 as

VerDate 11<MAY>2000 00:06 Apr 13, 2001 Jkt 194091 PO 00000 Frm 00207 Fmt 8010 Sfmt 8010 Y:\SGML\194091T.XXX pfrm06 PsN: 194091T



208

26 CFR Ch. I (4–1–01 Edition)§ 1.1451–2

a credit against the total amount of in-
come tax due. See also section 32. The
tax so paid by the corporation upon
tax-free covenant bond interest pay-
able to a domestic or resident fiduciary
and allocable to any nonresident alien
beneficiary under section 652 or 662 is
allowable, pro rata, as a credit against:

(i) The tax required to be withheld by
the fiduciary in accordance with para-
graph (f) of § 1.1441–3 from the income
of the beneficiary, and

(ii) The total income tax computed in
the return of the beneficiary, as indi-
cated in paragraph (a) of § 1.1462–1.

(2) State taxes. In the case of cor-
porate bonds or other obligations con-
taining an appropriate tax-free cov-
enant, the corporation paying for
someone else, pursuant to its agree-
ment, a State tax or any tax other
than a Federal tax may deduct such
payment as interest paid on indebted-
ness.

(g) Alien resident of Puerto Rico. For
purposes of this section the term ‘‘non-
resident alien individual’’ includes an
alien resident of Puerto Rico.

(h) Other rules for withholding of tax
under section 1451. The rules for with-
holding stated in paragraphs (c) (2) and
(3), (f), and (g) of § 1.1441–3 shall also
apply for purposes of withholding the
tax under this section.

[T.D. 6500, 25 FR 12076, Nov. 26, 1960, as
amended by T.D. 7157, 36 FR 25228, Dec. 30,
1971]

§ 1.1451–2 Exemptions from with-
holding under section 1451.

(a) Claiming personal exemptions.
Withholding under § 1.1451–1 from inter-
est on bonds or other obligations of
corporations issued before January 1,
1934, and containing a tax-free cov-
enant shall not be required if there is
filed with the withholding agent when
presenting coupons for payment, or not
later than February 1 of the following
year, an ownership certificate on Form
1000 stating:

(1) In the case of a citizen or resident
of the United States, that his taxable
income does not exceed his deductions
for personal exemptions allowed under
section 151; or

(2) In the case of an estate or trust
the fiduciary of which is a citizen or
resident of the United States, that its

taxable income does not exceed the de-
duction for the personal exemption al-
lowed under section 642(b).

(b) Claiming residence in United States.
To claim residence in the United
States for purposes of section 1451, see
§ 1.1441–5.

(c) Other exemptions. The exemptions
allowed by paragraphs (d) and (h) of
§ 1.1441–4 shall also apply for purposes
of section 1451.

[T.D. 6500, 25 FR 12077, Nov. 26, 1960, as
amended by T.D. 6908, 31 FR 16774, Dec. 31,
1966]

APPLICATION OF WITHHOLDING
PROVISIONS

§ 1.1461–1 Payment and returns of tax
withheld.

(a) Payment of withheld tax—(1) Depos-
its of tax. Every withholding agent who
withholds tax pursuant to chapter 3 of
the Internal Revenue Code (Code) and
the regulations under such chapter
shall deposit such amount of tax with a
Federal reserve bank or authorized fi-
nancial institution as provided in
§ 1.6302–2(a). If for any reason the total
amount of tax required to be returned
for any calendar year pursuant to para-
graph (b) of this section has not been
deposited pursuant to § 1.6302–2, the
withholding agent shall pay the bal-
ance of tax due for such year at such
place as the Internal Revenue Service
(IRS) shall specify. The tax shall be
paid when filing the return required
under paragraph (b)(1) of this section
for such year, unless the IRS specifies
otherwise.

(2) Penalties for failure to pay tax. For
penalties and additions to the tax for
failure to timely pay the tax required
to be withheld under chapter 3 of the
Code, see sections 6656, 6672, and 7202
and the regulations under those sec-
tions.

(b) Income tax return—(1) General rule.
A withholding agent shall make an in-
come tax return on Form 1042 (or such
other form as the IRS may prescribe)
for income paid during the preceding
calendar year that the withholding
agent is required to report on an infor-
mation return on Form 1042–S (or such
other form as the IRS may prescribe)
under paragraph (c)(1) of this section.
See section 6011 and § 1.6011–1(c). The

VerDate 11<MAY>2000 00:06 Apr 13, 2001 Jkt 194091 PO 00000 Frm 00208 Fmt 8010 Sfmt 8010 Y:\SGML\194091T.XXX pfrm06 PsN: 194091T


