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Commissioner’s automatic consent for
certain changes.

(2) Automatic consent. The Commis-
sioner grants consent for an issuer to
change its method of accounting for
bond issuance premium on debt instru-
ments issued on or after March 2, 1998.
Because this change is made on a cut-
off basis, no items of income or deduc-
tion are omitted or duplicated and,
therefore, no adjustment under section
481 is allowed. The consent granted by
this paragraph (h)(2) applies provided—

(i) The change is made to comply
with this section;

(ii) The change is made for the first
taxable year for which the issuer must
account for a debt instrument under
this section; and

(iii) The issuer attaches to its federal
income tax return for the taxable year
containing the change a statement
that it has changed its method of ac-
counting under this section.

[T.D. 8746, 62 FR 68176, Dec. 31, 1997, as
amended by T.D. 8838, 64 FR 48547, Sept. 7,
1999]

§ 1.163(d)–1 Time and manner for mak-
ing election under the Omnibus
Budget Reconciliation Act of 1993.

(a) Description. Section
163(d)(4)(B)(iii), as added by section
13206(d) of the Omnibus Budget Rec-
onciliation Act of 1993 (Pub. L. 103–66,
107 Stat. 467), allows an electing tax-
payer to take all or a portion of certain
net capital gains, attributable to dis-
positions of property held for invest-
ment, into account as investment in-
come. As a consequence, the capital
gains affected by this election are not
eligible for the maximum capital gain
rate of 28 percent. The election may be
made for net capital gains recognized
by noncorporate taxpayers during any
taxable year beginning after December
31, 1992.

(b) Time and manner for making the
election. The election under section
163(d)(4)(B)(iii) must be made on or be-
fore the due date (including extensions)
of the income tax return for the tax-
able year in which the net capital gain
is recognized. The election is to be
made on Form 4952, Investment Inter-
est Expense Deduction, in accordance
with the Form and its instructions.

(c) Revocability of election. The elec-
tion described in this section is rev-
ocable with the consent of the Commis-
sioner.

(d) Effective date. The rules set forth
in this section are effective December
12, 1996.

[T.D. 8688, 61 FR 65322, Dec. 12, 1996]

§ 1.164–1 Deduction for taxes.
(a) In general. Only the following

taxes shall be allowed as a deduction
under this section for the taxable year
within which paid or accrued, accord-
ing to the method of accounting used
in computing taxable income:

(1) State and local, and foreign, real
property taxes.

(2) State and local personal property
taxes.

(3) State and local, and foreign, in-
come, war profits, and excess profits
taxes.

(4) State and local general sales
taxes.

(5) State and local taxes on the sale
of gasoline, diesel fuel, and other
motor fuels.
In addition, there shall be allowed as a
deduction under this section State and
local and foreign taxes not described in
subparagraphs (1) through (5) of this
paragraph which are paid or accrued
within the taxable year in carrying on
a trade or business or an activity de-
scribed in section 212 (relating to ex-
penses for production of income). For
example, dealers or investors in securi-
ties and dealers or investors in real es-
tate may deduct State stock transfer
and real estate transfer taxes, respec-
tively, under section 164, to the extent
they are expenses incurred in carrying
on a trade or business or an activity
for the production of income. In gen-
eral, taxes are deductible only by the
person upon whom they are imposed.
However, see § 1.164–5 in the case of cer-
tain taxes paid by the consumer. Also,
in the case of a qualified State indi-
vidual income tax (as defined in sec-
tion 6362 and the regulations there-
under) which is determined by ref-
erence to a percentage of the Federal
income tax (pursuant to section 6362
(c)), an accrual method taxpayer shall
use the cash receipts and disburse-
ments method to compute the amount
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of his deduction therefor. Thus, the de-
duction under section 164 is in the
amount actually paid with respect to
the qualified tax, rather than the
amount accrued with respect thereto,
during the taxable year even though
the taxpayer uses the accrual method
of accounting for other purposes. In ad-
dition, see paragraph (f)(1) of § 301.6361–
1 of this chapter (Regulations on Pro-
cedure and Administration) with re-
spect to rules relating to allocation
and reallocation of amounts collected
on account of the Federal income tax
and qualified taxes.

(b) Taxable years beginning before Jan-
uary 1, 1964. For taxable years begin-
ning before January 1, 1964, except as
otherwise provided in §§ 1.164–2 through
1.164–8, inclusive, taxes imposed by the
United States, any State, territory,
possession of the United States, or a
political subdivision of any of the fore-
going, or by any foreign country, are
deductible from gross income for the
taxable year in which paid or accrued,
according to the method of accounting
used in computing taxable income. For
this purpose, postage is not a tax and
automobile license or registration fees
are ordinarily taxes.

(c) Cross references. For the definition
of the term ‘‘real property taxes’’, see
paragraph (d) of § 1.164–3. For the defi-
nition of the term ‘‘foreign taxes’’, see
paragraph (d) of § 1.164–3. For the defi-
nition of the term ‘‘general sales
taxes’’, see paragraph (f) of § 1.164–3.
For the treatment of gasoline, diesel
fuel, and other motor fuel taxes, see
§ 1.164–5. For apportionment of taxes on
real property between seller and pur-
chaser, see section 164(d) and § 1.164–6.
For the general rule for taxable year of
deduction, see section 461. For provi-
sions disallowing any deduction for the
tax paid at the source on interest from
tax-free covenant bonds, see section
1451(f).

[T.D. 6780, 29 FR 18145, Dec. 22, 1964, as
amended by T.D. 7577, 43 FR 59357, Dec. 20,
1978]

§ 1.164–2 Deduction denied in case of
certain taxes.

This section and § 1.275 describe cer-
tain taxes for which no deduction is al-
lowed. In the case of taxable years be-
ginning before January 1, 1964, the de-

nial is provided for by section 164(b)
(prior to being amended by section 207
of the Revenue Act of 1964 (78 Stat. 40)).
In the case of taxable years beginning
after December 31, 1963, the denial is
governed by sections 164 and 275. No de-
duction is allowed for the following
taxes:

(a) Federal income taxes. Federal in-
come taxes, including the taxes im-
posed by section 3101, relating to the
tax on employees under the Federal In-
surance Contributions Act (chapter 21
of the Code); sections 3201 and 3211, re-
lating to the taxes on railroad employ-
ees and railroad employee representa-
tives; section 3402, relating to the tax
withheld at source on wages; and by
corresponding provisions of prior inter-
nal revenue laws.

(b) Federal war profits and excess prof-
its taxes. Federal war profits and excess
profits taxes including those imposed
by Title II of the Revenue Act of 1917
(39 Stat. 1000), Title III of the Revenue
Act of 1918 (40 Stat. 1088), Title III of
the Revenue Act of 1921 (42 Stat. 271),
section 216 of the National Industrial
Recovery Act (48 Stat. 208), section 702
of the Revenue Act of 1934 (48 Stat.
770), Subchapter D, Chapter 1 of the In-
ternal Revenue Code of 1939, and Sub-
chapter E, Chapter 2 of the Internal
Revenue Code of 1939.

(c) Estate and gift taxes. Estate, inher-
itance, legacy, succession, and gift
taxes.

(d) Foreign income, war profits, and ex-
cess profits taxes. Income, war profits,
and excess profits taxes imposed by the
authority of any foreign country or
possession of the United States, if the
taxpayer chooses to take to any extent
the benefits of section 901, relating to
the credit for taxes of foreign countries
and possessions of the United States.

(e) Real property taxes. Taxes on real
property, to the extent that section
164(d) and § 1.164–6 require such taxes to
be treated as imposed on another tax-
payer.

(f) Federal duties and excise taxes. Fed-
eral import or tariff duties, business,
license, privilege, excise, and stamp
taxes (not described in paragraphs (a),
(b), (c), or (h) of this section, or § 1.164–
4) paid or accrued within the taxable
year. The fact that any such tax is not
deductible as a tax under section 164
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