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regard to a foreign corporation de-
scribed in paragraph (c)(2) of this sec-
tion. Such notice must be attached to
a timely filed Federal tax return (in-
cluding extensions) for the United
States person’s taxable year in which
income is realized in the section 367(b)
exchange and, if the United States per-
son is required to file a Form 5471 (In-
formation Return of U.S. Persons With
Respect To Certain Foreign Corpora-
tions), the section 367(b) notice must be
attached to the Form 5471. The fol-
lowing persons are listed in this para-
graph (c)(3)(ii)—

(A) United States shareholders (as
defined in § 1.367(b)–3(b)(2)) of foreign
corporations described in paragraph
(c)(2)(i) of this section; and

(B) Section 1248 shareholders of for-
eign corporations described in para-
graph (c)(2)(iii) or (iv) of this section.

(4) Information required. Except as
provided in paragraph (c)(5) of this sec-
tion, a section 367(b) notice shall in-
clude the following information—

(i) A statement that the exchange is
a section 367(b) exchange;

(ii) A complete description of the ex-
change;

(iii) A description of any stock, secu-
rities or other consideration trans-
ferred or received in the exchange;

(iv) A statement that describes any
amount required, under the section
367(b) regulations, to be taken into ac-
count as income or loss or as an adjust-
ment to basis, earnings and profits, or
other tax attributes as a result of the
exchange;

(v) Any information that is or would
be required to be furnished with a Fed-
eral income tax return pursuant to reg-
ulations under section 332, 351, 354, 355,
356, 361 or 368 (whether or not a Federal
income tax return is required to be
filed), if such information has not oth-
erwise been provided by the person fil-
ing the section 367(b) notice;

(vi) Any information required to be
furnished with respect to the exchange
under sections 6038, 6038A, 6038B, 6038C
or 6046, or the regulations under those
sections, if such information has not
otherwise been provided by the person
filing the section 367(b) notice; and

(vii) If applicable, a statement that
the shareholder is making the election

described in § 1.367(b)–3(c)(3). This
statement must include—

(A) A copy of the information the
shareholder received from the foreign
acquired corporation (or its successor
in interest) establishing and substan-
tiating the shareholder’s all earnings
and profits amount with respect to the
shareholder’s stock in the foreign ac-
quired corporation; and

(B) A representation that the share-
holder has notified the foreign acquired
corporation (or its successor in inter-
est) that the shareholder is making the
election described in § 1.367(b)–3(c)(3).

(5) Abbreviated notice provision for
shareholders that make the election de-
scribed in § 1.367(b)–3(c)(3). In the case of
a foreign acquired corporation that has
never had earnings and profits that
would result in any shareholder having
an all earnings and profits amount, a
shareholder making the election de-
scribed in § 1.367(b)–3(c)(3) may satisfy
the information requirements of para-
graph (c)(4) of this section by filing a
section 367(b) notice that includes—

(i) A statement from the foreign ac-
quired corporation (or its successor in
interest) that the foreign acquired cor-
poration has never had any earnings
and profits that would result in any
shareholder having an all earnings and
profits amount; and

(ii) The information described in
paragraphs (c)(4) (i) through (iii) of this
section.

(6) Supplemental published guidance.
The section 367(b) notice requirements
may be updated or amended by revenue
procedure or other published guidance.

[T.D. 8862, 65 FR 3597, Jan. 24, 2000; 65 FR
66501, Nov. 6, 2000]

§ 1.367(b)–2 Definitions and special
rules.

(a) Controlled foreign corporation. The
term controlled foreign corporation
means a controlled foreign corporation
as defined in section 957 (taking into
account section 953(c)).

(b) Section 1248 shareholder. The term
section 1248 shareholder means any
United States person that satisfies the
ownership requirements of section 1248
(a)(2) or (c)(2) with respect to a foreign
corporation.

(c) Section 1248 amount—(1) Rule. The
term section 1248 amount with respect
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to stock in a foreign corporation means
the net positive earnings and profits (if
any) that would have been attributable
to such stock and includible in income
as a dividend under section 1248 and the
regulations thereunder if the stock
were sold by the shareholder. In the
case of a transaction in which the
shareholder is a foreign corporation
(foreign shareholder), the following ad-
ditional rules shall apply—

(i) The foreign shareholder shall be
deemed to be a United States person
for purposes of this paragraph (c), ex-
cept that the foreign shareholder shall
not be considered a United States per-
son for purposes of determining wheth-
er the stock owned by the foreign
shareholder is stock of a controlled for-
eign corporation; and

(ii) The foreign shareholder’s holding
period in the stock of the foreign cor-
poration shall be determined by ref-
erence to the period that the foreign
shareholder’s section 1248 shareholders
held (directly or indirectly) an interest
in the foreign corporation. This para-
graph (c)(1)(ii) applies in addition to
the section 1248 regulations’ incorpora-
tion of section 1223 holding periods, as
modified by § 1.367(b)–4(d) (as applica-
ble).

(2) Examples. The following examples
illustrate the rules of this paragraph
(c):

Example 1— (i) Facts. DC, a domestic cor-
poration, owns all of the outstanding stock
of FC1, a controlled foreign corporation
(CFC). FC1 owns all of the outstanding stock
of FC2, a CFC. DC has always owned all of
the stock of FC1, and FC1 has always owned
all of the stock of FC2.

(ii) Result. Under this paragraph (c), DC’s
section 1248 amount with respect to its FC1
stock is computed by reference to all of
FC1’s and FC2’s earnings and profits. See
section 1248(c)(2). Because FC1’s section 1248
shareholder (DC) always indirectly held all
of the stock of FC2, FC1’s section 1248
amount with respect to its FC2 stock is com-
puted by reference to all of FC2’s earnings
and profits.

Example 2— (i) Facts. DC, a domestic cor-
poration, owns 40 percent of the outstanding
stock of FC1, a foreign corporation. The
other 60 percent of FC1 stock is owned (di-
rectly and indirectly) by foreign persons that
are unrelated to DC. FC1 owns all of the out-
standing stock of FC2, a foreign corporation.
On January 1, 2001, DC purchases the remain-
ing 60 percent of FC1 stock.

(ii) Result. Under this paragraph (c), DC’s
section 1248 amount with respect to its FC1
stock is computed by reference to FC1’s and
FC2’s earnings and profits that accumulated
on or after January 1, 2001, the date FC1 and
FC2 became controlled foreign corporations
(CFCs). See section 1248(a). Because FC1 is
not considered a United States person for
purposes of determining whether FC2 is a
CFC, FC1’s section 1248 amount with respect
to its FC2 stock is computed by reference to
FC2’s earnings and profits that accumulated
on or after January 1, 2001, the date FC2 be-
came an actual CFC.

Example 3—(i) Facts. FC1, a foreign corpora-
tion, owns all of the outstanding stock of
FC2, a foreign corporation. DC is a domestic
corporation that is unrelated to FC1, FC2,
and their direct and indirect owners. On Jan-
uary 1, 2001, DC purchases all of the out-
standing stock of FC1.

(ii) Result. Under this paragraph (c), DC’s
section 1248 amount with respect to its FC1
stock is computed by reference to FC1’s and
FC2’s earnings and profits that accumulated
on or after January 1, 2001, the first day DC
held the stock of FC1. See section 1248(a).
FC1’s section 1248 amount with respect to its
FC2 stock is computed by reference to FC2’s
earnings and profits that accumulated on or
after January 1, 2001, the first day FC1’s sec-
tion 1248 shareholder (DC) indirectly held the
stock of FC2.

Example 4—(i) Facts. DC, a domestic cor-
poration, directly owns all of the out-
standing stock of FC1 and FC2, controlled
foreign corporations. DC has always owned
all of the stock of FC1 and FC2. On January
1, 2001, DC contributes all of the stock of FC2
to FC1 in a nonrecognition exchange that
does not require an income inclusion under
the section 367(a) or 367(b) regulations. See
§§ 1.367(a)–8 and 1.367(b)–4.

(ii) Result. Under this paragraph (c), DC’s
section 1248 amount with respect to its FC1
stock is computed by reference to all of
FC1’s and FC2’s earnings and profits. See
section 1248(c)(2). Because FC1’s section 1248
shareholder (DC) always held (directly or in-
directly) all of the stock of FC2, FC1’s sec-
tion 1248 amount with respect to its FC2
stock is computed by reference to all of
FC2’s earnings and profits.

(d) All earnings and profits amount—(1)
General rule. The term all earnings and
profits amount with respect to stock in
a foreign corporation means the net
positive earnings and profits (if any)
determined as provided under para-
graph (d)(2) of this section and attrib-
utable to such stock as provided under
paragraph (d)(3) of this section. The all
earnings and profits amount shall be
determined without regard to the
amount of gain that would be realized
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on a sale or exchange of the stock of
the foreign corporation.

(2) Rules for determining earnings and
profits—(i) Domestic rules generally appli-
cable. For purposes of this paragraph
(d), except as provided in sections
312(k)(4) and (n)(8), 964 and 986, the
earnings and profits of a foreign cor-
poration for any taxable year shall be
determined according to principles sub-
stantially similar to those applicable
to domestic corporations.

(ii) Certain adjustments to earnings and
profits. Notwithstanding paragraph
(d)(2)(i) of this section, for purposes of
this paragraph (d), the earnings and
profits of a foreign corporation for any
taxable year shall not include the
amounts specified in section 1248(d). In
the case of amounts specified in sec-
tion 1248(d)(4), the preceding sentence
requires that the earnings and profits
for any taxable year be decreased by
the net positive amount (if any) of
earnings and profits attributable to ac-
tivities described in section 1248(d)(4),
and increased by the net reduction (if
any) in earnings and profits attrib-
utable to activities described in section
1248(d)(4).

(iii) Effect of section 332 liquidating dis-
tribution. The all earnings and profits
amount with respect to stock of a cor-
poration that distributes all of its
property in a liquidation described in
section 332 shall be determined without
regard to the adjustments prescribed
by section 312(a) and (b) resulting from
the distribution of such property in liq-
uidation, except that gain or loss real-
ized by the corporation on the distribu-
tion shall be taken into account to the
extent provided in section 312(f)(1). See
§ 1.367(b)–3(b)(3)(ii) Example 3.

(3) Amount attributable to a block of
stock—(i) Application of section 1248
principles—(A) In general—(1) Rule. The
all earnings and profits amount with
respect to stock of a foreign corpora-
tion is determined according to the at-
tribution principles of section 1248 and
the regulations thereunder. The attri-
bution principles of section 1248 shall
apply without regard to the require-
ments of section 1248 that are not rel-
evant to the determination of a share-
holder’s pro rata portion of earnings
and profits. Thus, for example, the all
earnings and profits amount is deter-

mined without regard to whether the
foreign corporation was a controlled
foreign corporation at any time during
the five years preceding the section
367(b) exchange in question, without re-
gard to whether the shareholder owned
a 10 percent or greater interest in the
stock, and without regard to whether
the earnings and profits of the foreign
corporation were accumulated in post-
1962 taxable years or while the corpora-
tion was a controlled foreign corpora-
tion.

(2) Example. The following example il-
lustrates the rules of this paragraph
(d)(3)(i)(A):

Example— (i) Facts. On January 1, 2001, DC,
a domestic corporation, purchases 9 percent
of the outstanding stock of FC, a foreign cor-
poration. On January 1, 2002, DC purchases
an additional 1 percent of FC stock. On Jan-
uary 1, 2003, DC exchanges its stock in FC in
a section 367(b) exchange in which DC is re-
quired to include the all earnings and profits
amount in income. FC was not a controlled
foreign corporation during the entire period
DC held its FC stock.

(ii) Result. The all earnings and profits
amount with respect to DC’s stock in FC is
computed by reference to 9 percent of FC’s
earnings and profits from January 1, 2001,
through December 31, 2001, and by reference
to 10 percent of FC’s earnings and profits
from January 1, 2002, through January 1,
2003.

(B) Foreign shareholders. In the case
of a transaction in which the exchang-
ing shareholder is a foreign corporation
(foreign shareholder), the following ad-
ditional rules shall apply—

(1) The attribution principles of sec-
tion 1248 shall apply without regard to
whether the person directly owning the
stock is a United States person; and

(2) The foreign shareholder’s holding
period in the stock of the foreign ac-
quired corporation shall be determined
by reference to the period that the for-
eign shareholder’s United States share-
holders (as defined in § 1.367(b)–3(b)(2))
held (directly or indirectly) an interest
in the foreign acquired corporation.
This paragraph (d)(3)(i)(B)(2) applies in
addition to the section 1248 regula-
tions’ incorporation of section 1223
holding periods, as modified by para-
graph (d)(3)(ii) of this section and
§ 1.367(b)–4(d) (as applicable).
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(ii) Limitation on amounts attributable
to holding periods determined under sec-
tion 1223—(A) Rule. In applying the at-
tribution principles of section 1248 and
the regulations thereunder to deter-
mine the all earnings and profits
amount with respect to the stock of a
foreign corporation, earnings and prof-
its attributable to a section 1223(2)
holding period that relates to a period
of direct ownership of the stock of the
foreign corporation by a non-United
States person shall not be included, ex-
cept to the extent of earnings and prof-
its attributable to a period when the
stock of the foreign corporation was in-
directly owned by United States share-
holders (as defined in § 1.367(b)–3(b)(2)).

(B) Example. The following example
illustrates the rules of this paragraph
(d)(3)(ii):

Example— (i) Facts. (A) FC1 is a foreign cor-
poration. The outstanding stock of FC1 is di-
rectly owned by the following unrelated per-
sons: 20 percent by DP, a domestic partner-
ship; 20 percent by DC, a domestic corpora-
tion; 20 percent by FC, a foreign corporation
that is directly and indirectly owned by for-
eign persons; 20 percent by FP, a foreign
partnership that is equally owned by 2 part-
ners, DI, a United States citizen, and FI, a
nonresident alien; and 20 percent by a vari-
ety of minority shareholders, none of whom
owns, applying the ownership rules of sec-
tion 958, 10 percent or more of the out-
standing stock of FC (the small share-
holders).

(B) FC1 owns all of the outstanding stock
of FC2, a foreign corporation that is not a
controlled foreign corporation subject to the
rules of section 953(c). FC2 has net positive
earnings and profits. In a reorganization de-
scribed in section 368(a)(1)(B), DA, a domes-
tic corporation, acquires all of the stock of
FC2 from FC1 in exchange for DA voting
stock.

(ii) Result. (A) Under section 1223(2), DA
holds the stock of FC2 with a holding period
that includes the period that FC2 was held
by FC1. As a result, the rules of this para-
graph (d)(3)(ii) apply for purposes of com-
puting DA’s all earnings and profits amount.

(B) In applying the attribution principles
of section 1248, earnings and profits attrib-
utable to a section 1223(2) holding period
that refers to a period of direct ownership of
the stock of a foreign corporation by a non-
United States person are not included, ex-
cept to the extent the stock of the foreign
corporation was indirectly owned by United
States shareholders as defined in § 1.367(b)–
3(b)(2). Accordingly, DA’s all earnings and

profits amount does not include the FC2
earnings and profits attributable to FC, FI,
and the small shareholders. DA’s all earnings
and profits amount does include the FC2
earnings and profits attributable to DP, DC,
and DI. See § 1.367(b)–2(k) for rules con-
cerning the treatment of partnerships under
the section 367(b) regulations.

(iii) Exclusion of lower-tier earnings. In ap-
plying the attribution principles of section
1248 and the regulations thereunder to deter-
mine the all earnings and profits amount
with respect to stock of a foreign corpora-
tion, the earnings and profits of subsidiaries
of the foreign corporation shall not be taken
into account notwithstanding section
1248(c)(2).

(e) Treatment of deemed dividends—(1)
In general. In certain circumstances
these regulations provide that an ex-
changing shareholder shall include an
amount in income as a deemed divi-
dend. This paragraph provides rules for
the treatment of the deemed dividend.

(2) Consequences of dividend character-
ization. A deemed dividend described in
paragraph (e)(1) of this section shall be
treated as a dividend for purposes of
the Internal Revenue Code. The deemed
dividend shall be considered as paid out
of the earnings and profits with respect
to which the amount of the deemed
dividend was determined. Thus, for ex-
ample, a deemed dividend that is deter-
mined by reference to the all earnings
and profits amount or the section 1248
amount will never be considered as
paid out of (and therefore will never re-
duce) earnings and profits specified in
section 1248(d), because such earnings
and profits are excluded in computing
the all earnings and profits amount
(under paragraph (d)(2)(ii) of this sec-
tion) and the section 1248 amount
(under section 1248(d) and paragraph
(c)(1) of this section). If the deemed
dividend is determined by reference to
the earnings and profits of a foreign
corporation that is owned indirectly
(i.e., through one or more tiers of inter-
mediate owners) by the person that is
required to include the deemed divi-
dend in income, the deemed dividend
shall be considered as having been paid
by such corporation to such person
through the intermediate owners, rath-
er than directly to such person.
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(3) Ordering rules. In the case of an
exchange of stock in which the ex-
changing shareholder is treated as re-
ceiving a deemed dividend from a for-
eign corporation, the following order-
ing rules concerning the timing, treat-
ment, and effect of such a deemed divi-
dend shall apply. See also paragraph
(j)(2) of this section.

(i) For purposes of the section 367(b)
regulations, the gain realized by an ex-
changing shareholder shall be deter-
mined before increasing (as provided in
paragraph (e)(3)(ii) of this section) the
basis in the stock of the foreign cor-
poration by the amount of the deemed
dividend.

(ii) Except as provided in paragraph
(e)(3)(i) of this section, the deemed div-
idend shall be considered to be received
immediately before the exchanging
shareholder’s receipt of consideration
for its stock in the foreign corporation,
and the shareholder’s basis in the stock
exchanged shall be increased by the
amount of the deemed dividend. Such
basis increase shall be taken into ac-
count before determining the gain oth-
erwise recognized on the exchange (for
example, under section 356), the basis
that the exchanging shareholder takes
in the property that it receives in the
exchange (under section 358(a)(1)), and
the basis that the transferee otherwise
takes in the transferred stock (under
section 362).

(iii) Except as provided in paragraph
(e)(3)(i) of this section, the earnings
and profits of the appropriate foreign
corporation shall be reduced by the
deemed dividend amount before deter-
mining the consequences of the rec-
ognition of gain in excess of the
deemed dividend amount (for example,
under section 356(a)(2) or sections
356(a)(1) and 1248).

(4) Examples. The following examples
illustrate the rules of this paragraph
(e):

Example 1. DC, a domestic corporation, ex-
changes stock in FC, a foreign corporation,
in a section 367(b) exchange in which DC in-
cludes the all earnings and profits amount in
income as a deemed dividend. Under para-
graph (e)(2) of this section, a deemed divi-
dend is treated as a dividend for purposes of
the Internal Revenue Code. As a result, if the
requirements of section 902 are met, DC may
qualify for a deemed paid foreign tax credit

with respect to the deemed dividend that it
receives from FC.

Example 2. DC, a domestic corporation, ex-
changes stock in FC1, a foreign corporation
that is a controlled foreign corporation, in a
transaction in which DC is required to in-
clude the section 1248 amount in income as a
deemed dividend. A portion of the section
1248 amount is determined by reference to
the earnings and profits of FC1 (the upper-
tier portion of the section 1248 amount), and
the remainder of the section 1248 amount is
determined by reference to the earnings and
profits of FC2, which is a wholly owned for-
eign subsidiary of FC1 (the lower-tier portion
of the section 1248 amount). Under paragraph
(e)(2) of this section, DC computes its
deemed paid foreign tax credit as if the
lower-tier portion of the section 1248 amount
were distributed as a dividend by FC2 to FC1,
and as if such portion and the upper-tier por-
tion of the section 1248 amount were then
distributed as a dividend by FC1 to DC.

Example 3. DC, a domestic corporation, ex-
changes stock in FC, a foreign corporation
that is a controlled foreign corporation, in a
transaction in which DC realizes gain of $100
(prior to the application of the section 367(b)
regulations). In connection with the trans-
action, DC is required to include $40 in in-
come as a deemed dividend under the section
367(b) regulations. In addition to receiving
property permitted to be received under sec-
tion 354 without the recognition of gain, DC
also receives cash in the amount of $70.
Under paragraph (e)(3) of this section, the $40
deemed dividend increases DC’s basis in its
FC stock before determining the gain to be
recognized under section 356. Thus, in apply-
ing section 356, DC is considered to realize
$60 of gain on the exchange, all of which is
recognized under section 356(a)(1).

(f) Deemed asset transfer and closing of
taxable year in certain section 368(a)(1)(F)
reorganizations—(1) Scope. This para-
graph applies to a reorganization de-
scribed in section 368(a)(1)(F) in which
the transferor corporation is a foreign
corporation.

(2) Deemed asset transfer. In a reorga-
nization described in paragraph (f)(1) of
this section, there is considered to
exist—

(i) A transfer of assets by the foreign
transferor corporation to the acquiring
corporation in exchange for stock (or
stock and securities) of the acquiring
corporation and the assumption by the
acquiring corporation of the foreign
transferor corporation’s liabilities;

(ii) A distribution of such stock (or
stock and securities) by the foreign
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transferor corporation to its share-
holders (or shareholders and security
holders); and

(iii) An exchange by the foreign
transferor corporation’s shareholders
(or shareholders and security holders)
of their stock (or stock and securities)
for stock (or stock and securities) of
the acquiring corporation.

(3) Other applicable rules. For purposes
of this paragraph (f), it is immaterial
that the applicable foreign or domestic
law treats the acquiring corporation as
a continuation of the foreign transferor
corporation.

(4) Closing of taxable year. In a reorga-
nization described in paragraph (f)(1) of
this section, the taxable year of the
foreign transferor corporation shall
end with the close of the date of the
transfer and, except as otherwise re-
quired under the Internal Revenue
Code (e.g. section 1502 and the regula-
tions thereunder), the taxable year of
the acquiring corporation shall end
with the close of the date on which the
transferor’s taxable year would have
ended but for the occurrence of the re-
organization if—

(i) The acquiring corporation is a do-
mestic corporation; or

(ii) The foreign transferor corpora-
tion has effectively connected earnings
and profits (as defined in section 884(d))
or accumulated effectively connected
earnings and profits (as defined in sec-
tion 884(b)(2)(B)(ii)).

(g) Stapled stock under section 269B.
For rules treating a foreign corpora-
tion as a domestic corporation if it and
a domestic corporation are stapled en-
tities, see section 269B. The deemed
conversion of a foreign corporation to a
domestic corporation under section
269B is treated as a reorganization
under section 368(a)(1)(F).

(h) Section 953(d) domestication elec-
tions—(1) Effect of election. A foreign
corporation that elects under section
953(d) to be treated as a domestic cor-
poration shall be treated for purposes
of section 367(b) as transferring, as of
the first day of the first taxable year
for which the election is effective, all
of its assets to a domestic corporation
in a reorganization described in section
368(a)(1)(F). Notwithstanding para-
graph (d) of this section, for purposes
of determining the consequences of the

reorganization under § 1.367(b)–3, the all
earnings and profits amount shall not
be considered to include earnings and
profits accumulated in taxable years
beginning before January 1, 1988.

(2) Post-election exchanges. For pur-
poses of applying section 367(b) to post-
election exchanges with respect to a
corporation that has made a valid elec-
tion under section 953(d) to be treated
as a domestic corporation, such cor-
poration shall be treated as a domestic
corporation as to earnings and profits
that were taken into account at the
time of the section 953(d) election or
which accrue after such election, and
shall be treated as a foreign corpora-
tion as to earnings and profits accumu-
lated in taxable years beginning before
January 1, 1988. Thus, for example, if
the section 953(d) corporation subse-
quently transfers its assets to a domes-
tic corporation (other than another
section 953(d) corporation) in a trans-
action described in section 381(a), the
rules of § 1.367(b)–3 shall apply to such
transaction to the extent of the section
953(d) corporation’s earnings and prof-
its accumulated in taxable years begin-
ning before January 1, 1988.

(i) Section 1504(d) elections. An elec-
tion under section 1504(d), which per-
mits certain foreign corporations to be
treated as domestic corporations, is
treated as a transfer of property to a
domestic corporation and will gen-
erally constitute a reorganization de-
scribed in section 368(a)(1)(F). However,
if an election under section 1504(d) is
made with respect to a foreign corpora-
tion from the first day of the foreign
corporation’s existence, then the for-
eign corporation shall be treated as a
domestic corporation, and the section
367(b) regulations will not apply.

(j) Sections 985 through 989—(1) Change
in functional currency of a qualified busi-
ness unit—(i) Rule. If, as a result of a
transaction described in section 381(a),
a qualified business unit (as defined in
section 989(a)) (QBU) has a different
functional currency determined under
the rules of section 985(b) than it used
prior to the transaction, then the QBU
shall be deemed to have automatically
changed its functional currency imme-
diately prior to the transaction. A QBU
that is deemed to change its functional
currency pursuant to this paragraph (j)
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must make the adjustments described
in § 1.985–5.

(ii) Example. The following example
illustrates the rule of this paragraph
(j)(1):

Example— (i) Facts. DC, a domestic cor-
poration, owns 100 percent of FC1, a foreign
corporation. FC1 owns and operates a quali-
fied business unit (QBU) (B1) in France,
whose functional currency is the euro. FC2,
an unrelated foreign corporation, owns and
operates a QBU (B2) in France, whose func-
tional currency is the dollar. FC2 acquires
FC1’s assets (including B1) in a reorganiza-
tion described in section 368(a)(1)(C). As a
part of the reorganization, B1 and B2 com-
bine their operations into one QBU. Applying
the rules of section 985(b), the functional
currency of the combined operations of B1
and B2 is the euro.

(ii) Result. FC2’s acquisition of FC1’s assets
is a section 367(b) exchange that is described
in section 381(a). Because the functional cur-
rency of the combined operations of B1 and
B2 after the exchange is the euro, B2 is
deemed to have automatically changed its
functional currency to the euro immediately
prior to the section 367(b) exchange. B2 must
make the adjustments described in § 1.985–5.

(2) Previously taxed earnings and prof-
its—(i) Exchanging shareholder that is a
United States person. If an exchanging
shareholder that is a United States
person is required to include in income
either the all earnings and profits
amount or the section 1248 amount
under the provisions of § 1.367(b)–3 or
1.367(b)–4, then immediately prior to
the exchange, and solely for the pur-
pose of computing exchange gain or
loss under section 986(c), the exchang-
ing shareholder shall be treated as re-
ceiving a distribution of previously
taxed earnings and profits from the ap-
propriate foreign corporation that is
attributable (under the principles of
section 1248) to the exchanged stock. If
an exchanging shareholder that is a
United States person is a distributee in
an exchange described in § 1.367(b)–5(c)
or (d), then immediately prior to the
exchange, and solely for the purpose of
computing exchange gain or loss under
section 986(c), the exchanging share-
holder shall be treated as receiving a
distribution of previously taxed earn-
ings and profits from the appropriate
foreign corporation to the extent such
shareholder has a diminished interest
in such previously taxed earnings and
profits after the exchange. The ex-
change gain or loss recognized under

this paragraph (j)(2)(i) will increase or
decrease the exchanging shareholder’s
adjusted basis in the stock of the for-
eign corporation, including for pur-
poses of computing gain or loss realized
with respect to the stock on the trans-
action. The exchanging shareholder’s
dollar basis with respect to each ac-
count of previously taxed income shall
be increased or decreased by the ex-
change gain or loss recognized.

(ii) Exchanging shareholder that is a
foreign corporation. If an exchanging
shareholder that is a foreign corpora-
tion is required to include in income
either the all earnings and profits
amount or the section 1248 amount
under the provisions of § 1.367(b)–3 or
1.367(b)–4, then, immediately prior to
the exchange, the exchanging share-
holder shall be treated as receiving a
distribution of previously taxed earn-
ings and profits from the appropriate
foreign corporation that is attributable
(under the principles of section 1248) to
the exchanged stock. If an exchanging
shareholder that is a foreign corpora-
tion is a distributee in an exchange de-
scribed in § 1.367(b)–5(c) or (d), then the
exchanging shareholder shall be treat-
ed as receiving (immediately prior to
the exchange) a distribution of pre-
viously taxed earnings and profits from
the appropriate foreign corporation.
Such distribution shall be measured by
the extent to which the exchanging
shareholder’s direct or indirect United
States shareholders (as defined in sec-
tion 951(b)) have a diminished interest
in such previously taxed earnings and
profits after the exchange.

(3) Other rules. See sections 985
through 989 for other currency rules
that may apply in connection with a
section 367(b) exchange.

(k) Partnerships, trusts and estates. In
applying the section 367(b) regulations,
stock of a corporation that is owned by
a foreign partnership, trust or estate
shall be considered as owned propor-
tionately by its partners, owners, or
beneficiaries under the principles of
§ 1.367(e)–1(b)(2). Stock owned by an en-
tity that is disregarded as an entity
separate from its owner under
§ 301.7701–3 is owned directly by the
owner of such entity. In applying
§ 1.367(b)–5(b), the principles of
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§ 1.367(e)–1(b)(2) shall also apply to a do-
mestic partnership, trust or estate.

[T.D. 8862, 65 FR 3598, Jan. 24, 2000; 65 FR
66501, Nov. 6, 2000]

§ 1.367(b)–3 Repatriation of foreign
corporate assets in certain non-
recognition transactions.

(a) Scope. This section applies to an
acquisition by a domestic corporation
(the domestic acquiring corporation) of
the assets of a foreign corporation (the
foreign acquired corporation) in a liq-
uidation described in section 332 or an
asset acquisition described in section
368(a)(1).

(b) Exchange of stock owned directly by
a United States shareholder or by certain
foreign corporate shareholders—(1) Scope.
This paragraph (b) applies in the case
of an exchanging shareholder that is ei-
ther—

(i) A United States shareholder of the
foreign acquired corporation; or

(ii) A foreign corporation with re-
spect to which there are one or more
United States shareholders.

(2) United States shareholder. For pur-
poses of this section (and for purposes
of the other section 367(b) regulation
provisions that specifically refer to
this paragraph (b)(2)), the term United
States shareholder means any share-
holder described in section 951(b) (with-
out regard to whether the foreign cor-
poration is a controlled foreign cor-
poration), and also any shareholder de-
scribed in section 953(c)(1)(A) (but only
if the foreign corporation is a con-
trolled foreign corporation as defined
in section 953(c)(1)(B) subject to the
rules of section 953(c)).

(3) Income inclusion—(i) Inclusion of
all earnings and profits amount. An ex-
changing shareholder shall include in
income as a deemed dividend the all
earnings and profits amount with re-
spect to its stock in the foreign ac-
quired corporation. For the con-
sequences of the deemed dividend, see
§ 1.367(b)–2(e). Notwithstanding
§ 1.367(b)–2(e), however, a deemed divi-
dend from the foreign acquired cor-
poration to an exchanging foreign cor-
porate shareholder shall not qualify for
the exception from foreign personal
holding company income provided by
section 954(c)(3)(A)(i), although it may
qualify for the look-through treatment

provided by section 904(d)(3) if the re-
quirements of that section are met
with respect to the deemed dividend.

(ii) Examples. The following examples
illustrate the rules of paragraph
(b)(3)(i) of this section:

Example 1— (i) Facts. DC, a domestic cor-
poration, owns all of the outstanding stock
of FC, a foreign corporation. The stock of FC
has a value of $100, and DC has a basis of $30
in such stock. The all earnings and profits
amount attributable to the FC stock owned
by DC is $20, of which $15 is described in sec-
tion 1248(a) and the remaining $5 is not (for
example, because it accumulated prior to
1963). FC has a basis of $50 in its assets. In a
liquidation described in section 332, FC dis-
tributes all of its property to DC, and the FC
stock held by DC is canceled.

(ii) Result. Under paragraph (b)(3)(i) of this
section, DC must include $20 in income as a
deemed dividend from FC. Under section
337(a) FC does not recognize gain or loss in
the assets that it distributes to DC, and
under section 334(b), DC takes a basis of $50
in such assets. Because the requirements of
section 902 are met, DC qualifies for a
deemed paid foreign tax credit with respect
to the deemed dividend that it receives from
FC.

Example 2— (i) Facts. DC, a domestic cor-
poration, owns all of the outstanding stock
of FC, a foreign corporation. The stock of FC
has a value of $100, and DC has a basis of $30
in such stock. The all earnings and profits
amount attributable to the FC stock owned
by DC is $75. FC has a basis of $50 in its as-
sets. In a liquidation described in section 332,
FC distributes all of its property to DC, and
the FC stock held by DC is canceled.

(ii) Result. Under paragraph (b)(3)(i) of this
section, DC must include $75 in income as a
deemed dividend from FC. Under section
337(a) FC does not recognize gain or loss in
the assets that it distributes to DC, and
under section 334(b), DC takes a basis of $50
in such assets. Because the requirements of
section 902 are met, DC qualifies for a
deemed paid foreign tax credit with respect
to the deemed dividend that it receives from
FC.

Example 3— (i) Facts. DC, a domestic cor-
poration, owns 80 percent of the outstanding
stock of FC, a foreign corporation. DC has
owned its 80 percent interest in FC since FC
was incorporated. The remaining 20 percent
of the outstanding stock of FC is owned by a
person unrelated to DC (the minority share-
holder). The stock of FC owned by DC has a
value of $80, and DC has a basis of $24 in such
stock. The stock of FC owned by the minor-
ity shareholder has a value of $20, and the
minority shareholder has a basis of $18 in
such stock. FC’s only asset is land having a
value of $100, and FC has a basis of $50 in the
land. Gain on the land would not generate
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