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plan is subject to Title IV of the Em-
ployee Retirement Income Security
Act of 1974 (ERISA) for the plan year
or, if the plan is not a Title IV plan
under ERISA, it is not a top-heavy
plan within the meaning of section 416.
This condition does not apply for plan
years beginning before January 1, 1992.

(iii) Actuarial certification. This condi-
tion is satisfied for a plan year only if
the employer’s timely filed actuarial
report, as required by section 6059, evi-
dences that the plan does not have suf-
ficient assets to satisfy all liabilities
under the plan (determined in accord-
ance with section 401(a)(2)).

(iv) Cessation of all benefit accruals.
This condition is satisfied for a plan
year only if, for the plan year, no em-
ployee or former employee is bene-
fiting within the meaning of
§ 1.401(a)(26)–5(a) or (b). For this pur-
pose, an employee is not treated as
benefiting solely by reason of being a
non-key employee receiving minimum
benefit accruals required by section
416.

(4) Section 401(k) plan maintained by
employers that include certain govern-
mental or tax-exempt entities. Section
401(k)(4)(B) prevents certain State and
local governments and tax-exempt or-
ganizations from maintaining a quali-
fied cash or deferred arrangement. A
plan (or portion of a plan) that is ei-
ther a section 401(k) plan or a section
401(m) plan that is provided under the
same general arrangement as a section
401(k) plan may be treated as a sepa-
rate plan that satisfies section
401(a)(26) for a plan year if the fol-
lowing requirements are satisfied:

(i) The section 401(k) plan is main-
tained by an employer who has employ-
ees precluded from being eligible em-
ployees under the arrangement by rea-
son of section 401(k)(4)(B), and

(ii) More than 95 percent of the em-
ployees of the employer who are not
precluded from being eligible employ-
ees under a section 401(k) plan by rea-
son of section 401(k)(4)(B) benefit under
the section 401(k) plan.

(5) Certain acquisitions or dispositions—
(i) General rule. Rules similar to the
rules prescribed under section
410(b)(6)(C) apply under section
401(a)(26). Pursuant to these rules, the
requirements of section 401(a)(26) are

treated as satisfied for certain plans of
an employer involved in an acquisition
or disposition (transaction) for the
transition period. The transition period
begins on the date of the transaction
and ends on the last day of the first
plan year beginning after the date of
the transaction.

(ii) Special rule for transactions that
occur in the plan year prior to the first
plan year to which section 401(a)(26) ap-
plies. Where there has been a trans-
action described in section 410(b)(6)(C)
in the plan year prior to the first plan
year in which section 401(a)(26) applies
to a plan, the plan satisfies section
401(a)(26) for the transition period if
the plan benefited 50 employees or 40
percent of the employees of the em-
ployer immediately prior to the trans-
action.

(iii) Definition of ‘‘acquisition’’ and
‘‘disposition.’’ For purposes of this para-
graph (b)(5), the terms ‘‘acquisition’’
and ‘‘disposition’’ refer to an asset or
stock acquisition, merger, or other
similar transaction involving a change
in employer of the employees of a trade
or business.

(c) Additional rules. The Commis-
sioner may, in revenue rulings, notices,
and other guidance of general applica-
bility, provide any additional rules
that may be necessary or appropriate
in applying the minimum participation
requirements of section 401(a)(26).

[T.D. 8375, 56 FR 63413, Dec. 4, 1991, as amend-
ed by T.D. 8487, 58 FR 46838, Sept. 3, 1993]

§ 1.401(a)(26)–2 Minimum participation
rule.

(a) General rule. A plan satisfies this
paragraph (a) for a plan year only if
the plan benefits at least the lesser of—

(1) 50 employees of the employer, or
(2) 40 percent of the employees of the

employer.
(b) Frozen plans. A plan under which

no employee or former employee bene-
fits (within the meaning of
§ 1.401(a)(26)–5 (a) or (b)), is a frozen
plan for purposes of this section and
satisfies paragraph (a) of this section
automatically. Thus, a frozen defined
contribution plan satisfies section
401(a)(26) automatically and a frozen
defined benefit plan satisfies section
401(a)(26) for a plan year by satisfying
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the prior benefit structure require-
ments in § 1.401(a)(26)–3. For purposes of
the rule in this paragraph (b), a defined
benefit plan that provides only the
minimum benefits for non-key employ-
ees required by section 416 is a frozen
defined benefit plan.

(c) Plan. ‘‘Plan’’ means a plan within
the meaning of § 1.401(b)–7 (a) and (b),
after the application of the mandatory
disaggregation rules of paragraph (d)(1)
of this section and, if applicable, the
permissive disaggregation rules of
paragraph (d)(2) of this section.

(d) Disaggregation of certain plans—(1)
Mandatory disaggregation—(i) ESOPs
and non-ESOPs. The portion of a plan
that is an ESOP and the portion of the
plan that is not an ESOP are treated as
separate plans for purposes of section
401(a)(26), except as otherwise per-
mitted under § 54.4975–11(e) of this
Chapter.

(ii) Plans maintained by more than one
employer—(A) Multiple employer plans. If
a plan benefits employees of more than
one employer and those employees are
not included in a unit of employees
covered by one or more collective bar-
gaining agreements, the plan is a mul-
tiple employer plan. A multiple em-
ployer plan is treated as separate
plans, each of which is maintained by a
separate employer and must separately
satisfy section 401(a)(26) by reference
only to that employer’s employees.

(B) Multiemployer plans. The portion
of a multiemployer plan that benefits
employees who are included in one or
more units of employees covered by
one or more collective bargaining
agreements and the portion of that
plan that benefits employees who are
not included in a unit of employees
covered pursuant to any collective bar-
gaining agreement are treated as sepa-
rate plans. The portion of a multiem-
ployer plan that benefits employees
who are not included in a unit of em-
ployees covered by a collective bar-
gaining agreement is a multiple em-
ployer plan as described in paragraph
(d)(1)(ii)(A) of this section. This para-
graph (d)(1)(ii)(B) does not apply to the
extent that the special testing rule in
§ 1.401(a)(26)–1(b)(2)(ii) applies. Also,
this paragraph (d)(1)(B)(2) does not
apply for purposes of prior benefit
structure testing under § 1.401 (a)(26)–3.

(iii) Defined benefit plans with other
arrangements—(A) In general. A defined
benefit plan is treated as comprising
separate plans if, under the facts and
circumstances, there is an arrange-
ment (either under or outside the plan)
that has the effect of providing any
employee with a greater interest in a
portion of the assets of a plan in a way
that has the effect of creating separate
accounts. Separate plans are not cre-
ated, however, merely because a part-
nership agreement provides for alloca-
tion among partners, in proportion to
their partnership interests, of either
the cost of funding the plan or surplus
assets upon plan termination.

(B) Examples. The following examples
illustrate certain situations in which
other arrangements relating to a de-
fined benefit plan are or are not treat-
ed as creating separate plans:

Example 1. Employer A maintains a defined
benefit plan under which each highly com-
pensated employee can direct the investment
of the portion of the plan’s assets that rep-
resents the accumulated contributions with
respect to that employee’s plan benefits. In
addition, by agreement outside the plan, if
the product of the employee’s investment di-
rection exceeds the value needed to fund that
employee’s benefits, Employer A agrees to
make a special payment to the participant.
In this case, each separate portion of the
pool of assets over which an employee has in-
vestment authority is a separate plan for the
employee.

Example 2. Employer B is a partnership
that maintains a defined benefit plan. The
partnership agreement provides that, upon
termination of the plan, a special allocation
of any excess plan assets after reversion is
made to the partnership on the basis of part-
nership share. This arrangement does not
create separate plans with respect to the
partners.

(iv) Plans benefiting employees of quali-
fied separate lines of business. If an em-
ployer is treated as operating qualified
separate lines of business for purposes
of section 401(a)(26) in accordance with
§ 1.414(r)–1(b), the portion of a plan that
benefits employees of one qualified sep-
arate line of business is treated as a
separate plan from the portions of the
same plan that benefit employees of
the other qualified separate lines of
business of the employer. See
§§ 1.414(r)–1(c)(3) and 1.414(r)–9 (separate
application of section 401(a)(26) to the
employees of a qualified separate line
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of business). The rule in this paragraph
(d)(6) does not apply to a plan that is
tested under the special rule for em-
ployer-wide plans in § 1.414(r)–1(c)(3)(ii)
for a plan year.

(2) Permissive disaggregation—(i) Plans
benefiting collectively bargained employ-
ees. For purposes of section 401(a)(26),
an employer may treat the portion of a
plan that benefits employees who are
included in a unit of employees covered
by a collective bargaining agreement
as a plan separate from the portion of
a plan that benefits employees who are
not included in such a collective bar-
gaining unit. This paragraph (d)(2)(i)
applies separately to each collective
bargaining agreement. Thus, for exam-
ple, the portion of a plan that benefits
employees included in a unit of em-
ployees covered by one collective bar-
gaining agreement may be treated as a
plan that is separate from the portion
of the plan that benefits employees in-
cluded in a unit of employees covered
by another collective bargaining agree-
ment.

(ii) Plans benefiting otherwise exclud-
able employees. If an employer applies
section 401(a)(26) separately to the por-
tion of a plan that benefits only em-
ployees who satisfy age and service
conditions under the plan that are
lower than the greatest minimum age
and service conditions permissible
under section 410(a), the plan is treated
as comprising separate plans, one bene-
fiting the employees who have not sat-
isfied the lower minimum age and serv-
ice but not the greatest minimum age
and service conditions permitted under
section 410(a) and one benefiting em-
ployees who have satisfied the greatest
minimum age and service conditions
permitted under section 410(a). See
§ 1.401(a)(26)–6(b)(1)(ii) for rules con-
cerning testing of otherwise excludable
employees.

[T.D. 8375, 56 FR 63414, Dec. 4, 1991]

§ 1.401(a)(26)–3 Rules applicable to a
defined benefit plan’s prior benefit
structure.

(a) General rule. A defined benefit
plan that does not meet one of the ex-
ceptions in § 1.401(a)(26)–1(b) must sat-
isfy paragraph (c) of this section with
respect to its prior benefit structure.

Defined contribution plans are not sub-
ject to this section.

(b) Prior benefit structure. Each de-
fined benefit plan has only one prior
benefit structure, and all accrued bene-
fits under the plan as of the beginning
of a plan year (including benefits rolled
over or transferred to the plan) are in-
cluded in the prior benefit structure for
the year.

(c) Testing a prior benefit structure—(1)
General rule. A plan’s prior benefit
structure satisfies this paragraph if the
plan provides meaningful benefits to a
group of employees that includes the
lesser of 50 employees or 40 percent of
the employer’s employees. Thus, a plan
satisfies the requirements of this para-
graph (c) if at least 50 employees or 40
percent of the employer’s employees
currently accrue meaningful benefits
under the plan. Alternatively, a plan
satisfies this paragraph if at least 50
employees and former employees or 40
percent of the employer’s employees
and former employees have meaningful
accrued benefits under the plan.

(2) Meaningful benefits. Whether a
plan is providing meaningful benefits,
or whether individuals have meaning-
ful accrued benefits under a plan, is de-
termined on the basis of all the facts
and circumstances. The relevant fac-
tors in making this determination in-
clude, but are not limited to, the fol-
lowing: the level of current benefit ac-
cruals; the comparative rate of accru-
als under the current benefit formula
compared to prior rates of accrual
under the plan; the projected accrued
benefits under the current benefit for-
mula compared to accrued benefits as
of the close of the immediately pre-
ceding plan year; the length of time
the current benefit formula has been in
effect; the number of employees with
accrued benefits under the plan; and
the length of time the plan has been in
effect. A rule for determining whether
an offset plan provides meaningful ben-
efits is provided in § 1.401(a)(26)–5(a)(2).
A plan does not satisfy this paragraph
(c) if it exists primarily to preserve ac-
crued benefits for a small group of em-
ployees and thereby functions more as
an individual plan for the small group
of employees or for the employer.

(d) Multiemployer plan rule. A multi-
employer plan is deemed to satisfy the
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