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tests in §1.401(a)(4)-3(b) or (c¢) without
taking into account the offset de-
scribed in paragraph (d)(1)(i) of this
section, and the defined contribution
plan must satisfy the uniform alloca-
tion safe harbor in §1.401(a)(4)-2(b)(2).

(vii) The defined contribution plan
may not be a section 401(k) plan or a
section 401(m) plan.

(2) Application of safe-harbor testing
method to qualified offset arrangements.
A defined benefit plan that is part of a
qualified offset arrangement as defined
in section 1116(f)(5) of the Tax Reform
Act of 1986, Public Law No. 99-514, is
deemed to satisfy the requirements of
paragraph (d)(1)(vi) and (vii) of this
section, if the only defined contribu-
tion plans included in the qualified off-
set arrangement are section 401(k)
plans, section 401(m) plans, or both,
and the defined benefit plan would sat-
isfy the requirements of paragraph
(A)(A)(vi) of this section assuming the
elective contributions for each em-
ployee under the defined contribution
plan were the same (either as a dollar
amount or as a percentage of com-
pensation) for all plan years since the
establishment of the plan.

[T.D. 8360, 56 FR 47580, Sept. 19, 1991; 57 FR
4720, Feb. 7, 1992; 57 FR 10952, 10953, Mar. 31,
1992, as amended by T.D. 8485, 58 FR 46807,
Sept. 3, 1993]

§1.401(a)(4)-9 Plan aggregation and
restructuring.

(a) Introduction. Two or more plans
that are permissively aggregated and
treated as a single plan under
§§1.410(b)-7(d) must also be treated as a
single plan for purposes of section
401(a)(4). See §1.401(a)(4)-12 (definition
of plan). An aggregated plan is gen-
erally tested under the same rules ap-
plicable to single plans. Paragraph (b)
of this section, however, provides spe-
cial rules for determining whether a
plan that consists of one or more de-
fined contribution plans and one or
more defined benefit plans (a DB/DC
plan) satisfies section 401(a)(4) with re-
spect to the amount of employer-pro-
vided benefits and the availability of
benefits, rights, and features. Para-
graph (c) of this section provides rules
allowing a plan to be treated as con-
sisting of separate component plans
and allowing the component plans to
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be tested separately under section
401(a)(4).

(b) Application of nondiscrimination re-
quirements to DB/DC plans—(1) General
rule. Except as provided in paragraph
(b)(2) of this section, whether a DB/DC
plan satisfies section 401(a)(4) is deter-
mined using the same rules applicable
to a single plan. In addition, paragraph
(b)(3) of this section provides an op-
tional rule for demonstrating non-
discrimination in availability of bene-
fits, rights, and features provided
under a DB/DC plan.

(2) Special rules for demonstrating non-
discrimination in amount of contributions
or benefits—(i) Application of general
tests. A DB/DC plan satisfies section
401(a)(4) with respect to the amount of
contributions or benefits for a plan
year if it would satisfy §1.401(a)(4)-
3(c)(1) (without regard to the special
rule in §1.401(a)(4)-3(c)(3)) for the plan
year if an employee’s aggregate normal
and most valuable allocation rates, as
determined under paragraph
(b)(2)(ii)(A) of this section, or an em-
ployee’s aggregate normal and most
valuable accrual rates, as determined
under paragraph (b)(2)(ii)(B) of this sec-
tion, were substituted for each employ-
ee’s normal and most valuable accrual
rates, respectively, in the determina-
tion of rate groups.

(ii) Determination of aggregate rates—
(A) Aggregate allocation rates. An em-
ployee’s aggregate normal and most
valuable allocation rates are deter-
mined by treating all defined contribu-
tion plans that are part of the DB/DC
plan as a single plan, and all defined
benefit plans that are part of the DB/
DC plan as a separate single plan; and
determining an allocation rate and
equivalent normal and most valuable
allocation rates for the employee under
each plan under §§1.401(a)(4)-2(c)(2) and
1.401(a)(4)-8(c)(2), respectively. The em-
ployee’s aggregate normal allocation
rate is the sum of the employee’s allo-
cation rate and equivalent normal allo-
cation rate determined in this manner,
and the employee’s aggregate most val-
uable allocation rate is the sum of the
employee’s allocation rate and equiva-
lent most valuable allocation rate de-
termined in this manner.

(B) Aggregate accrual rates. An em-
ployee’s aggregate normal and most
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valuable accrual rates are determined
by treating all defined contribution
plans that are part of the DB/DC plan
as a single plan, and all defined benefit
plans that are part of the DB/DC plan
as a separate single plan; and deter-
mining an equivalent accrual rate and
normal and most valuable accrual
rates for the employee under each plan
under §§1.401(a)(4)-8(b)(2) and
1.401(a)(4)-3(d), respectively. The em-
ployee’s aggregate normal accrual rate
is the sum of the employee’s equivalent
accrual rate and the normal accrual
rate determined in this manner, and
the employee’s aggregate most valu-
able accrual rate is the sum of the em-
ployee’s equivalent accrual rate and
most valuable accrual rate determined
in this manner.

(iii) Options applied on an aggregate
basis. The optional rules in §1.401(a)(4)-
2(¢c)(2)(iv) (imputation of permitted dis-
parity) and (v) (grouping of rates) may
not be used to determine an employee’s
allocation or equivalent allocation
rate, but may be applied to determine
an employee’s aggregate normal and
most valuable allocation rates by sub-
stituting those rates (determined with-
out regard to the option) for the em-
ployee’s allocation rate in that section
where appropriate. The optional rules
in §1.401(a)(4)-3(d)(3) (e.g., imputation
of permitted disparity) may not be
used to determine an employee’s ac-
crual or equivalent accrual rate, but
may be applied to determine an em-
ployee’s aggregate normal and most
valuable accrual rate by substituting
those rates (determined without regard
to the option) for the employee’s nor-
mal and most valuable accrual rates,
respectively, in that section where ap-
propriate.

(iv) Consistency rule—(A) General rule.
Aggregate normal and most valuable
allocation rates and aggregate normal
and most valuable accrual rates must
be determined in a consistent manner
for all employees for the plan year.
Thus, for example, the same measure-
ment periods and interest rates must
be used, and any available options
must be applied consistently, if at all,
for the entire DB/DC plan. Con-
sequently, options that are not per-
mitted to be used under §1.401(a)(4)-8 in
cross-testing a defined contribution
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plan or a defined benefit plan (such as
measurement periods that include fu-
ture periods, non-standard interest
rates, the option to disregard com-
pensation adjustments described in
§1.401(a)(4)-13(d), or the option to dis-
regard plan provisions providing for ac-
tuarial increases after normal retire-
ment age under §1.401(a)(4)-3(f)(3)) may
not be used in testing a DB/DC plan on
either a benefits or contributions basis,
because their use would inevitably re-
sult in inconsistent determinations
under the defined contribution and de-
fined benefit portions of the plan.

(B) Exception for section 415 alter-
native. A DB/DC plan does not fail to
satisfy the consistency rule in para-
graph (b)(2)(iv)(A) of this section mere-
ly because the limitations under sec-
tion 415 are not taken into account, or
may not be taken into account, under
§1.401(a)(4)-3(d)(2)(i1)(B) in determining
employees’ accrual or equivalent allo-
cation rates under the defined benefit
portion of the plan, even though those
limitations are applied in determining
employees’ allocation and equivalent
accrual rates under the defined con-
tribution portion of the plan.

(3) Optional rules for demonstrating
nondiscrimination in availability of cer-
tain benefits, rights, and features—(i)
Current availability. A DB/DC plan is
deemed to satisfy §1.401(a)(4)-4(b)(1)
with respect to the current availability
of a benefit, right, or feature other
than a single sum benefit, loan, ancil-
lary benefit, or benefit commencement
date (including the availability of in-
service withdrawals), that is provided
under only one type of plan (defined
benefit or defined contribution) in-
cluded in the DB/DC plan, if the ben-
efit, right, or feature is currently
available to all NHCEs in all plans of
the same type as the plan under which
it is provided.

(ii) Effective availability. The fact that
it may be difficult or impossible to pro-
vide a benefit, right, or feature de-
scribed in paragraph (b)(3)(i) of this
section under a plan of a different type
than the plan or plans under which it is
provided is one of the factors taken
into account in determining whether
the plan satisfies the effective avail-
ability requirement of §1.401(a)(4)-
4(c)(Q).
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(c) Plan restructuring—(1) General rule.
A plan may be treated, in accordance
with this paragraph (c), as consisting
of two or more component plans for
purposes of determining whether the
plan satisfies section 401(a)(4). If each
of the component plans of a plan satis-
fies all of the requirements of sections
401(a)(4) and 410(b) as if it were a sepa-
rate plan, then the plan is treated as
satisfying section 401(a)(4).

(2) Identification of component plans. A
plan may be restructured into compo-
nent plans, each consisting of all the
allocations, accruals, and other bene-
fits, rights, and features provided to a
selected group of employees. The em-
ployer may select the group of employ-
ees used for this purpose in any man-
ner, and the composition of the groups
may be changed from plan year to plan
year. Every employee must be included
in one and only one component plan
under the same plan for a plan year.

(3) Satisfaction of section 401(a)(4) by a
component plan—(i) General rule. The
rules applicable in determining wheth-
er a component plan satisfies section
401(a)(4) are the same as those applica-
ble to a plan. Thus, for this purpose,
any reference to a plan in section
401(a)(4) and the regulations thereunder
(other than this paragraph (c)) is inter-
preted as a reference to a component
plan. As is true for a plan, whether a
component plan satisfies the uni-
formity and other requirements appli-
cable to safe harbor plans under
§§1.401(a)(4)-2(b) and 1.401(a)(4)-3(b) is
determined on a design basis. Thus, for
example, plan provisions are not dis-
regarded merely because they do not
currently apply to employees in the
component plan if they will apply to
those employees as a result of the mere
passage of time.

(ii) Certain testing rules involving aver-
aging. The safe harbor in §1.401(a)(4)-
2(b)(3) for plans with uniform points al-
location formulas are not available in
testing (and thus cannot be satisfied
by) contributions under a component
plan. See §§1.401(k)-1(b)(3)(iii) and
1.401(m)-1(b)(3)(iii) for rules regarding
the inapplicability of restructuring to
section 401(k) plans and section 401(m)
plans.

(4) Satisfaction of section 410(b) by a
component plan—({i) General rule. The
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rules applicable in determining wheth-
er a component plan satisfies section
410(b) are generally the same as those
applicable to a plan. However, a com-
ponent plan is deemed to satisfy the
average benefit percentage test of
§1.410(b)-5 if the plan of which it is a
part satisfies §1.410(b)-5 (without re-
gard to §1.410(b)-5(f)). In the case of a
component plan that is part of a plan
that relies on §1.410(b)-5(f) to satisfy
the average benefit percentage test,
the component plan is deemed to sat-
isfy the average benefit percentage test
only if the component plan separately
satisfies §1.410(b)-5(f). In addition, all
component plans of a plan are deemed
to satisfy the average benefit percent-
age test if the plan makes an early re-
tirement window benefit (within the
meaning of §1.401(a)(4)-3(f)(4)(iii)) cur-
rently available (within the meaning of
§1.401(a)(4)-3(f)(4)(i1)(A)) to a group of
employees that satisfies section 410(b)
(without regard to the average benefit
percentage test), and if it would not be
necessary for the plan or any rate
group or component plan of the plan to
satisfy that test in order for the plan
to satisfy sections 401(a)(4) and 410(b)
in the absence of the early retirement
window benefit.

(ii) Relationship to satisfaction of sec-
tion 410(b) by the plan. Satisfaction of
section 410(b) by a component plan is
relevant solely for purposes of deter-
mining whether the plan of which it is
a part satisfies section 401(a)(4), and
not for purposes of determining wheth-
er the plan satisfies section 410(b)
itself. The plan must still independ-
ently satisfy section 410(b) in order to
be a qualified plan. Similarly, satisfac-
tion of section 410(b) by a plan is rel-
evant solely for purposes of deter-
mining whether the plan, and not the
component plan, satisfies section
410(b). Thus, for example, a component
plan that does not satisfy the ratio per-
centage test of §1.410(b)-2(b)(2) must
still satisfy the average benefit test of
§1.410(b)-2(b)(3), even though the plan
of which it is a part satisfies the ratio
percentage test.

(5) Effect of restructuring under other
sections. The restructuring rules pro-
vided in this paragraph (c) apply solely
for purposes of sections 401(a)(4) and
401(1), and those portions of sections
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410(b), 414(s), and any other provisions
that are specifically applicable in de-
termining whether the requirements of
section 401(a)(4) are satisfied. Thus, for
example, a component plan is not
treated as a separate plan under sec-
tion 401(a)(26).

(6) Examples. The following examples
illustrate the rules in this paragraph
(c):

Example 1. Employer X maintains a defined
benefit plan. The plan provides a normal re-
tirement benefit equal to 1.0 percent of aver-
age annual compensation times years of
service to employees at Plant S, and 1.5 per-
cent of average annual compensation times
years of service to employees at Plant T.
Under paragraph (c)(2) of this section, the
plan may be treated as consisting of two
component defined benefit plans, one pro-
viding retirement benefits equal to 1.0 per-
cent of average annual compensation times
years of service to the employees at Plant S,
and another providing benefits equal to 1.5
percent of average annual compensation
times years of service to employees at Plant
T. If each component plan satisfies sections
401(a)(4) and 410(b) as if it were a separate
plan under the rules of this paragraph (c),
then the entire plan satisfies section
401(a)(4).

Example 2. (a) Employer Y maintains Plan
A, a defined benefit plan, for its Employees
M, N, O, P, Q, and R. Plan A provides bene-
fits under a uniform formula that satisfies
the requirements of §1.401(a)(4)-3 (b)(2) and
(b)(3) before it is amended on February 14,
1994. The amendment provides an early re-
tirement window benefit that is a subsidized
optional form of benefit under §1.401(a)(4)-
3(b)(2)(iii) and that is available on the same
terms to all employees who satisfy the eligi-
bility requirements for the window. The
early retirement window benefit is available
only to employees who retire between June
1, 1994, and November 30, 1994.

(b) Assume that Employees M, N, and O
will be eligible to receive the window benefit
by the end of the window period and Employ-
ees P, Q, and R will not. Because substan-
tially all employees will not satisfy the eli-
gibility requirements for the early retire-
ment window benefit by the close of the
early retirement window benefit period, Plan
A fails to satisfy the uniform subsidies re-
quirement of §1.401(a)(4)-3(b)(2)(iii). See
§1.401(a)(9)-3(b)(2)(vi), Example 6.

(¢) Under paragraph (c)(2) of this section,
Employees M, N, O, P, Q, and R may be
grouped into two component plans, one con-
sisting of Employees M, N, and O, and all
their accruals and other benefits, rights, and
features under the plan (including the early
retirement window benefit), and another
consisting of Employees P, Q, and R, and all
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their accruals and other benefits, rights, and
features under the plan. Each of the compo-
nent plans identified in this manner satisfies
the uniform subsidies requirement of
§1.401(a)(4)-3(b)(2)(iii), and thus satisfies
§1.401(a)(4)-3(b). The entire plan satisfies sec-
tion 401(a)(4) under the rules of this para-
graph (c), if each of these component plans
also satisfies section 410(b) as if it were a
separate plan (including, if applicable, the
reasonable classification requirement of
§1.410(b)-4(b), and taking into account the
special rule of paragraph (c)(4)(i) of this sec-
tion that forgives the average benefit per-
centage test in certain situations in which
the average benefit percentage test would be
required solely as a result of the early retire-
ment window benefit).

Example 3. (a) Employer Z maintains Plan
B, a defined benefit plan with a benefit for-
mula that provides two percent of average
annual compensation for each year of service
up to 20 to each employee. Assume that Plan
B would satisfy the fractional accrual rule
safe harbor in §1.401(a)(4)-3(b)(4), except that
some employees accrue a portion of their
normal retirement benefit in the current
plan year that is more than one-third larger
than the portion of the same benefit accrued
by other employees for the current plan
yvear, and the plan therefore fails to satisfy
the one-third-larger requirement of
§1.401(a)(4)-3(0)(4)E)N(C)(D).

(b) Employer Z restructures Plan B into
two plans, one covering employees with 30
years or less of service at normal retirement
age, and the other covering all other employ-
ees. Each component plan would separately
satisfy the one-third-larger requirement of
§1.401(a)(9)-3(b)(H)(1)(C)(1) if the only employ-
ees taken into account were those employees
included in the component plan in the cur-
rent plan year. Under paragraph (c)(3)(i) of
this section and §1.401(a)(4)-3(b)(H(HE)N(C)(T),
however, the component plans do not satisfy
the one-third-larger requirement because the
safe harbor determination is made taking
into account the effect of the plan benefit
formula on any potential employee in the
component plan (other than employees with
more than 33 years of service at normal re-
tirement age), and not just those employees
included in the component plan in the cur-
rent plan year.

[T.D. 8485, 58 FR 46810, Sept. 3, 1993]

§1.401(a)(4)-10 Testing of former em-
ployees.

(a) Introduction. This section provides
rules for determining whether a plan
satisfies the nondiscriminatory
amount and nondiscriminatory avail-
ability requirements of §1.401(a)(4)-
1(b)(2) and (3), respectively, with re-
spect to former employees. Generally,
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