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the unamortized balances of the two
bases would be $85,000 and $15,000. If the
unfunded liability were the same
$100,000, but a gain of $15,000 instead of
a loss were recognized on that date, the
unamortized balances of the two bases
would be $115,000 and a credit base of
$15,000. In both cases, if only one 10-
year base is to be established on the ef-
fective date, its unamortized balance
would be $100,000 (the unfunded liabil-
ity of the plan). See paragraphs (d) and
(f) for rules for determining the un-
funded liability of the plan.

(k) Effect of full funding limit on 10-
year-amortization bases. The amount de-
ductible under section 404(a)(1)(A) (i),
(ii), or (iii) for a plan year may not ex-
ceed the full funding limitation for
that year. See section 412 and para-
graphs (d), (e), and (f) of this section
for rules to be used in the computation
of the full funding limitation. If the
total deductible contribution (includ-
ing carryover) for a plan year equals or
exceeds the full funding limitation for
the year, all 10-year amortization bases
maintained by the plan will be consid-
ered fully amortized, and the deduct-
ible limit for subsequent plan years
will not be adjusted to reflect the am-
ortization of these bases.

(l) Transitional rules—(1) Plan years
beginning before April 22, 1981. In deter-
mining the deductible limit for plan
years beginning before April 22, 1981, a
contribution will be deductible under
section 404(a)(1)(A) if the computation
of the deductible limit is based on an
interpretation of section 404(a)(1)(A)
that is reasonable when considered
with prior published positions of the
Internal Revenue Service. A computa-
tion of the deductible limit may satisfy
the preceding sentence even if it does
not satisfy the rules contained in para-
graphs (c) through (i) of this section.

(2) Transitional approaches. The de-
ductible limit determined for the first
plan year with respect to which a plan
applies the rules contained in para-
graphs (c) through (i) of this section
must be computed using one of the fol-
lowing approaches—

(i) The plan (whether or not in exist-
ence before the effective date of section
404(a)) may apply the rules of para-
graph (j) for establishing the initial
base for an existing plan, treating 10-

year bases (if any) as 10 percent bases
in adding bases.

(ii) The plan may apply the fresh
start alternative for combining bases
under paragraph (i)(5).

(iii) The plan may retroactively es-
tablish 10-year amortization bases for
years with respect to which section
404(a)(1)(A) and the rules of this section
would have applied but for the transi-
tion rule contained in paragraph (l)(1)
of this section. Contributions actually
deducted are used in retroactively es-
tablishing and maintaining these bases
under paragraph (h). However, a deduc-
tion already taken shall not be recom-
puted because of the retroactive estab-
lishment of a base.

(m) Effective date of section 404(a). In
the case of a plan which was in exist-
ence on January 1, 1974, section 404(a)
generally applies for contributions on
account of taxable years of an em-
ployer ending with or within plan years
beginning after December 31, 1974. In
the case of a plan not in existence on
January 1, 1974, section 404(a) generally
applies for contributions on account of
taxable years of an employer ending
with or within plan years beginning
after September 4, 1974. See § 1.410(a)–
2(c) for rules concerning the time of
plan existence. See also § 1.410(a)–2(d),
which provides that a plan in existence
on January 1, 1974, may elect to have
certain provisions, including the
amendments to section 404(a) con-
tained in section 1013 of the Employee
Retirement Income Security Act of
1974, apply to a plan year beginning
after September 2, 1974, and before the
otherwise applicable effective date con-
tained in that section.

[T.D. 7760, 46 FR 6914, Jan. 22, 1981; 46 FR
15685, Mar. 9, 1981]

§ 1.404(b)–1 Method of contribution,
etc., having the effect of a plan; ef-
fect of section 404(b).

Section 404(a) is not confined to for-
mal stock bonus, pension, profit- shar-
ing, and annuity plans, or deferred
compensation plans, but it includes
any method of contributions or com-
pensation having the effect of a stock
bonus, pension, profit-sharing, or annu-
ity plan, or similar plan deferring the
receipt of compensation. Thus, where a
corporation pays pensions to a retired
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employee or employees or to their
beneficiaries in such amounts as may
be determined from time to time by
the board of directors or responsible of-
ficers of the company, or where a cor-
poration is under an obligation, wheth-
er funded or unfunded, to pay a pension
or other deferred compensation to an
employee or his beneficiaries, there is
a method having the effect of a plan
deferring the receipt of compensation
for which deductions are governed by
section 404(a). If an employer on the ac-
crual basis defers paying any com-
pensation to an employee until a later
year or years under an arrangement
having the effect of a stock bonus, pen-
sion, profit-sharing, or annuity plan, or
similar plan deferring the receipt of
compensation, he shall not be allowed
a deduction until the year in which the
compensation is paid. This provision is
not intended to cover the case where
an employer on the accrual basis defers
payment of compensation after the
year of accrual merely because of in-
ability to pay such compensation in
the year of accrual, as, for example,
where the funds of the company are not
sufficient to enable payment of the
compensation without jeopardizing the
solvency of the company, or where the
liability accrues in the earlier year,
but the amount payable cannot be ex-
actly determined until the later year.

[T.D. 6500, 25 FR 11690, Nov. 26, 1960]

§ 1.404(b)–1T Method or arrangement
of contributions, etc., deferring the
receipt of compensation or pro-
viding for deferred benefits. (Tem-
porary)

Q–1: As amended by the Tax Reform
Act of 1984, what does section 404(b) of
the Internal Revenue Code provide?

A–1: As amended, section 404(b) clari-
fies that any plan, or method or ar-
rangement, deferring the receipt of
compensation or providing for deferred
benefits (other than compensation) is
to be treated as a plan deferring the re-
ceipt of compensation for purposes of
section 404 (a) and (d). Accordingly,
section 404 (a) and (d) (in the case of
employees and nonemployees; respec-
tively) shall govern the deduction of
contributions paid or compensation
paid or incurred with respect to such a
plan, or method or arrangement. Sec-

tion 404 (a) and (d) requires that such a
contribution or compensation be paid
or incurred for purposes of section 162
or 212 and satisfy the requirements for
deductibility under either of those sec-
tions. Thus, for example, under section
404 (a)(5) and (b), if otherwise deduct-
ible under section 162 or 212, a con-
tribution paid or incurred with respect
to a nonqualified plan, or method or
arragement, providing for deferred ben-
efits is deductible in the taxable year
of the employer in which or with which
ends the taxable year of the employee
in which the amount attributable to
the contribution is includible in the
gross income of the employee (without
regard to any applicable exclusion
under Chapter 1, Subtitle A, of the In-
ternal Revenue Code). Section 404 (a)
and (d) applies to all compensation and
benefit plans, or methods or arrange-
ments, however denominated, which
defer the receipt of any amount of com-
pensation or benefit, including fees or
other payments. Thus, a limited part-
nership (using the accrual method of
accounting) may not accrue deductions
for a fee owed to an unrelated person
(using the cash method of accounting )
who performs services for the partner-
ship until the partnership taxable year
in which or with which ends the tax-
able year of the service provider in
which the fee is included in income.
However, notwithstanding the above,
section 404 does not apply to contribu-
tions paid or accrued with respect to a
‘‘welfare benefit fund’’ (as defined in
section 419(e)) after July 18, 1984, in
taxable years of employers (and
payors) ending after that date. Also,
section 463 shall govern the deduction
of vacation pay by a taxpayer that has
elected the application of such section.
For rules relating to the deduction of
contributions paid or accrued with re-
spect to a welfare benefit fund, see sec-
tion 419, § 1.419–1T and § 1.419A–2T. For
rules relating to the deduction of vaca-
tion pay for which an election is made
under section 463, see § 301.9100–16T of
this chapter and § 1.463–1T.

Q–2: When does a plan, or method or
arrangement, defer the receipt of com-
pensation or benefits for purposes of
section 404 (a), (b), and (d)?

A–2: (a) For purposes of section 404
(a), (b), and (d), a plan, or method or
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