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years after the attainment of normal retire-
ment age, the employee loses his plan bene-
fits. Such a plan provision could result in
forfeiture of an employee’s rights which are
required to be nonforfeitable under section
411 and, therefore, the plan would not satisfy
the requirements of section 411.

(Sec. 411 (88 Stat. 901; 26 U.S.C. 411))
[T.D. 7501, 42 FR 42326, Aug. 23, 1977, as

amended by T.D. 8357, 56 FR 40549, Aug. 15,
1991]

§1.411(a)-4T Forfeitures, suspensions,
etc. (temporary).

(a) Nonforfeitability. Certain rights in
an accrued benefit must be nonforfeit-
able to satisfy the requirements of sec-
tion 411(a). This section defines the
term ‘‘nonforfeitable’’ for purposes of
these requirements. For purposes of
section 411 and the regulations there-
under, a right to an accrued benefit is
considered to be nonforfeitable at a
particular time if, at that time and
thereafter, it is an unconditional right.
Except as provided by paragraph (b) of
this section, a right which, at a par-
ticular time, is conditioned under the
plan upon a subsequent event, subse-
quent performance, or subsequent for-
bearance which will cause the loss of
such right is a forfeitable right at that
time. Certain adjustments to plan ben-
efits, such as adjustments in excess of
reasonable actuarial reductions, can
result in rights being forfeitable.
Rights which are conditioned upon a
sufficiency of plan assets in the event
of a termination or partial termination
are considered to be forfeitable because
of such condition. However, a plan does
not violate the nonforfeitability re-
quirements merely because in the
event of a termination an employee
does not have any recourse toward sat-
isfaction of his nonforfeitable benefits
from other than the plan assets, the
Pension Benefit Guaranty Corporation,
or a trust established and maintained
pursuant to sections 4041(c)(3)(B) (ii) or
(iii) and section 4049 of ERISA with re-
spect to the plan. Furthermore, non-
forfeitable rights are not considered to
be forfeitable by reason of the fact that
they may be reduced as allowed under
sections 401(a)(5) and 401(1). To the ex-
tent that rights are not required to be
nonforfeitable to satisfy the minimum
vesting standards, or the non-
discrimination requirements of section
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401(a)(4), they may be forfeited without
regard to the limitations on forfeit-
ability required by this section. The
right of an employee to repurchase his
accrued benefit for example under sec-
tion 411(a)(3)(D), is an example of a
right which is required to satisfy such
standards. Accordingly, such a right is
subject to the limitations on forfeit-
ability. Rights which are required to be
prospectively nonforfeitable under the
vesting standards are nonforfeitable
and may not be forfeited until it is de-
termined that such rights are, in fact,
in excess of the vesting standards.
Thus, employees have a right to vest in
the accrued benefits if they continue in
employment of employers maintaining
the plan unless a forfeitable event rec-
ognized by section 411 occurs. For ex-
ample, if a plan covered employees in
Division A of Corporation X under a
plan utilizing a 5-year 100 percent vest-
ing schedule, the plan could not forfeit
employees’ rights on account of their
moving to service in Division B of Cor-
poration X prior to completion of 5
years of service even though employees
are not vested at that time.

(b) [Reserved]

(c) Examples. The rules of this section
ae illustrated by the following exam-
ples:

Example (1). Corporation A’s plan provides
that an employee is fully vested in his em-
ployer-derived accrued benefit after comple-
tion of 3 years of service. The plan also pro-
vides that if the employee works for a com-
petitor he forfeits his rights in the plan.
Such provision could result in the forfeiture
of an employee’s rights which are required to
be nonforfeitable under section 411 and
therefore the plan would not satisfy the re-
quirements of section 411. If the plan limited
the forfeiture to employees who completed
less than 5 years of service, the plan would
not fail to satisfy the requirements of sec-
tion 411 because the forfeitures under this
provision are limited to rights which are in
excess of the minimum required to be non-
forfeitable under section 411(a)(2)(A).

[T.D. 8170, 53 FR 241, Jan. 6, 1988]

§1.411(a)-5 Service included in deter-
mination of nonforfeitable percent-
age.

(a) In general. Under section 411(a)(4),
for purposes of determining the non-
forfeitable percentage of an employee’s
right to his employer-derived accrued
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benefit under section 411(a)(2) and
§1.411(a)-3, all of an employee’s years
of service with an employer or employ-
ers maintaining the plan shall be taken
into account except that years of serv-
ice described in paragraph (b) of this
section may be disregarded.

(b) Certain service. For purposes of
paragraph (a) of this section, the fol-
lowing years of service may be dis-
regarded:

(1) Service before age 22. (i) In the case
of a plan which satisfies the require-
ments of section 411(a)(2) (A) or (B) (re-
lating to 10-year vesting and 5-15-year
vesting, respectively), a year of service
completed by an employee before he at-
tains age 22.

(ii) In the case of a plan which does
not satisfy the requirements of section
411(a)(2) (A) or (B), a year of service
completed by an employee before he at-
tains age 22 if the employee is not a
participant (for purposes of section 410)
in the plan at any time during such
year.

(iii) For purposes of this subpara-
graph in the case of a plan utilizing
computation periods, service during a
computation period described in sec-
tion 411(a)(5)(A) within which the em-
ployee attains age 22 may not be dis-
regarded. In the case of a plan utilizing
the elapsed time method described in
§1.410(a)-7, service on or after the date
on which the employee attains age 22
may not be disregarded.

(2) Contributory plans. In the case of a
plan utilizing computation periods, a
year of service completed by an em-
ployee under a plan which requires
mandatory contributions (within the
meaning of section 411(¢c)(2)(C) and
§1.411(c)-1(c)(4)) to be made by the em-
ployee for such year, if the employee
does not participate for such year sole-
ly because of his failure to make all
mandatory contributions to the plan
for such year. If the employee contrib-
utes any part of the mandatory con-
tributions for the year, such year may
not be excluded by reason of this sub-
paragraph. In the case of a plan uti-
lizing the elapsed time method de-
scribed in §1.410(a)-7, the service which
may be disregarded is the period with
respect to which the mandatory con-
tribution is not made.
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(3) Plan not maintained—(i) In general.
An employee’s years of service with an
employer during any period for which
the employer did not maintain the plan
or a predecessor plan may be dis-
regarded for purposes of section
411(a)(2). Paragraph (b)(3)(ii) of this
section provides rules regarding the pe-
riod prior to the adoption of a plan.
Paragraph (b)(3)(iii) of this section pro-
vides rules regarding the period after
the termination of a plan. Paragraph
(b)(3)(iv) of this section provides rules
regarding employers who have certain
relationships with other employers
maintaining the plan.

(ii) Period prior to adoption. The pe-
riod for which a plan is not maintained
by an employer includes the period be-
fore the plan was established. For pur-
poses of this subdivision, a plan is es-
tablished on the first day of the plan
year in which the plan is adopted even
though the plan is adopted after such
first day. Except as provided in para-
graph (b)(3)(iv) of this section if an em-
ployer adopts a plan which has pre-
viously been established by another
employer or group of employers, the
plan is not maintained by the adopting
employer prior to the first day of the
plan year in which the plan is adopted
by the adopting employer. In the case
of a transfer of assets or liabilities (in-
cluding a merger or consolidation) in-
volving two plans maintained by a sin-
gle employer, the successor (or trans-
feree) plan is treated as if it was estab-
lished at the same time as the date of
the establishment of the earliest com-
ponent plan. In the case of a plan merg-
er, consolidation, or transfer of plan
assets or liabilities involving plans of
two or more employers, the successor
plan is treated as if it were established
on each of the separate dates on which
such component plan was established
for the employees of each employer.
Thus, for example, if employer A estab-
lishes a plan January 1, 1970, and em-
ployer B establishes a plan January 1,
1980, and the plans were subsequently
merged, then the merged plan would be
treated as if it were in existence on
January 1, 1970, with respect to A’s em-
ployees and as if it were in existence on
January 1, 1980, with respect to B’s em-
ployees.
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(iii) Period after termination or with-
drawal. The period for which a plan is
not maintained by an employer in-
cludes the period after the plan is ter-
minated. For purposes of this section, a
plan is terminated at the date there is
a termination of the plan within the
meaning of section 411(d)(3)(A) and the
regulations thereunder. Notwith-
standing the preceding sentence, if con-
tributions to or under a plan are made
after termination, the plan is treated
as being maintained until such con-
tributions cease, whether or not accru-
als are made after such termination. If,
after termination of a plan in cir-
cumstances under which the employer
may be liable to the Pension Benefit
Guaranty Corporation under section
4062 of the Act, employer contributions
are made to or under the plan to fund
benefits accrued at the time of termi-
nation, such contributions shall, for
purposes of this paragraph, be deemed
to be payments in satisfaction of em-
ployer liability to such Corporation
rather than contributions to or under
the plan. In the case of a plan main-
tained by more than one employer, the
period for which the plan is not main-
tained by the withdrawing employer
includes the period after the with-
drawal from the plan.

(iv) Certain employers. For purposes of
this subparagraph—

(A) Predecessor employers. Service
with a predecessor employer who main-
tained the plan of the current employer
is treated as service with such current
employer (see section 414(a)(1) and the
regulations thereunder), and certain
service with a predecessor employer
who did not maintain the plan of the
current employer is treated as service
with the current employer (see section
414(a)(2) and the regulations there-
under).

(B) Related employers. Service with an
employer is treated as service for cer-
tain related employers for the period
during which the employers are re-
lated. These related employers include
members of a controlled group of cor-
porations (within the meaning of sec-
tion 1563(a), determined without regard
to subsections (a)(4) and (e)3) (C)
thereof) and trades or businesses
(whether or not incorporated) which
are under common control (see section
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414 (b) and (c) and 29 CFR Part 2530, De-
partment of Labor regulations relating
to minimum standards for employee
pension benefits plans).

(C) Plan maintained by more than one
employer. Service with an employer
who maintains a plan is treated as
service for each other employer who
maintains that plan for the period dur-
ing which the employers are maintain-
ing the plan (see section 413 (b)(4) and
(¢)(3) and 29 CFR Part 2530, Department
of Labor regulations relating to min-
imum standards for employee pension
benefit plans).

(v) Predecessor plan—(A) General rule.
In the case of an employee who was
covered by a predecessor plan, the time
the successor of such plan is main-
tained for such employee includes the
time the predecessor plan was main-
tained if, as of the later of the time the
predecessor plan is terminated or the
successor plan is established, the em-
ployee’s years of service under the
predecessor plan are not equalled or ex-
ceeded by the aggregate number of con-
secutive 1-year breaks in service
occuring after such years of service.
Years of service and breaks in service,
without regard to whether the em-
ployee has nonforfeitable rights under
the predecessor plan, are determined
under section 411(a) (b)) and (6) except
that years between the termination
date of the predecessor plan and the
date of establishment of the successor
plan do not count as years of service.

(B) Definition of predecessor plan. For
purposes of this section, if—

(1) An employer establishes a retire-
ment plan (within the meaning of sec-
tion 7476(d)) qualified under subchapter
D of chapter 1 of the Code within the 5-
yvear period immediately preceding or
following the date another such plan
terminates, and

(2) The other plan is terminated dur-
ing a plan year to which this section
applies.

The terminated plan is a predecessor
plan with respect to such other plan.

(C) Example. The rules provided by
this subparagraph are illustrated by
the following example:

Example. (1) Employer X’s qualified plan A
terminated on January 1, 1977, Employer X
established qualified plan B on January 1,

521



§1.411(a)-5

1981. Under paragraph (b)(3)(v)(B) of this sec-
tion, plan A is a predecessor plan with re-
spect to plan B because plan B is established
within the b5-year period immediately fol-
lowing the date plan A terminated.

(2) Employee C was not covered by the A
plan. Under the general rule in subdivision
(Vv)(A) of this subparagraph, plan B is not
maintained until January 1, 1981, with re-
spect to Employee C.

(3) Employee D was covered by the A plan.
On December 31, 1976, D had 4 years of serv-
ice. D had 4 consecutive 1l-year breaks in
service because, during the years between
the termination of plan A and the establish-
ment of plan B, he did not have more than
500 hours of service in any applicable com-
putation period. Because D’s consecutive 1-
year breaks (4) equal his years of service
prior to his breaks (4), plan B is not main-
tained until January 1, 1981, with respect to
employee D.

(4) Employee E was covered by the A plan.
On December 31, 1975, E had 6 years of serv-
ice. E had a 1l-year break in service in 1976.
E also had 4 consecutive 1l-year breaks in
service for the period between plan A’s ter-
mination and plan B’s establishment. Be-
cause E’s years of service (6) are not less
than his consecutive 1-year breaks (5), plan B
is maintained for E as of the establishment
date of plan A.

(4) Break in service. A year of service
which is not required to be taken into
account by reason of a break in service
(within the meaning of section 411(a)(6)
and §1.411(a)-6)).

(5) Service before January 1, 1971. A
year of service completed by an em-
ployee prior to January 1, 1971, unless
the employee completes at least 3
years of service at any time after De-
cember 31, 1970. For purposes of deter-
mining if an employee completes 3
years of service, whether or not con-
secutive, the exceptions of section
411(a)(4) are not applicable. For the
meaning of the term ‘‘year of service”’,
see regulations prescribed by the Sec-
retary of Labor under 29 CFR Part 2530,
relating to minimum standards for em-
ployee pension benefit plans.

(6) Service before effective date. A year
of service completed before the first
plan year for which this section applies
to the plan, if such service would have
been disregarded under the plan rules
relating to breaks in service (whether
or not such rules are so designated in
the plan) as such rules were in effect
from time to time under the plan. For
this purpose, plan rules which result in
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the loss of prior vesting or benefit ac-
cruals of an employee, or which deny
an employee eligibility to participate,
by reason of separation or failure to
complete a required period of service
within a specified priod of time (e.g.,
300 hours in one year) will be consid-
ered break in service rules See
§1.411(a)-9 for requirements relating to
certain amendments to the break in
service rules of a plan.

(1) [Reserved]

(ii) Examples. The rules of this sub-
paragraph are illustrated by the fol-
lowing examples:

Example 1. The A plan in 1971 provides for
immediate participation and vesting at nor-
mal retirement age. Employees accrue a unit
benefit based on their compensation in each
year. The plan provides that if an employee
is not employed on the last day of the cal-
endar year, he loses all accrued benefits. The
requirement of employment on the last day
of the year is a break in service rule because
employees can lose benefits by reason of
their separation. Accordingly, in the case of
employees who separate and do not return by
the close of the year, service which is com-
pleted prior to separation may be dis-
regarded.

Example 2. The B plan in 1971 excludes from
plan participation employees who work less
than 1,200 hours per year. Because years of
less than 1,200 hours are not taken into ac-
count under the B plan for eligibility to par-
ticipate, such years are excluded under rules
relating to breaks in service. Therefore, the
years can be disregarded under this subpara-
graph.

Example 3. The C plan in 1971 provides for
immediate participation and provides accru-
als and vesting credit for 1,200 hours or more
in a given year. The plan provides that if a
participant works less than 300 hours in a
given year, he loses all prior vesting and ben-
efit credits. The 300 hour rule is a break in
service rule because the failure to complete
300 hours results in the loss of vesting and
prior service credit. The 1,200 hour require-
ment is not a break in service rule because
even though employees do not increase vest-
ing or accrue benefits for service between 300
and 1,200 hours, they cannot lose prior vest-
ing or benefits for such service. Accordingly,
the C plan can disregard completed years
only on account of less than 300 hours of
service by an employee.

(c) Special continuity rule for certain
plans. For special rules for computing
years of service in the case of a plan
maintained by more than one em-
ployer, see 29 CFR Part 2530 (Depart-
ment of Labor regulations relating to
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minimum standards for employee pen-
sion benefit plans).

(Sec. 411 (88 Stat. 901, 26 U.S.C. 411))
[T.D. 7501, 42 FR 42327, Aug. 23, 1977, as

amended by T.D. 7703, 45 FR 40985, June 17,
1980]

§1.411(a)-6 Year of service; hours of
service; breaks in service.

(a) Year of service. Under section 411
(a)(5)(A), for purposes of the regula-
tions thereunder, the term ‘‘year of
service” is defined in regulations pre-
scribed by the Secretary of Labor
under section 203(b)(2)(A) of the Em-
ployee Retirement Income Security
Act of 1974. For special rules applicable
to seasonal industries and maritime in-
dustries, see regulations prescribed by
the Secretary of Labor under subpara-
graphs (C) and (D) of section 203(b)(2) of
the Employee Retirement Income Se-
curity Act of 1974.

(b) Hours of service. Under section
411(a)(5)(B), for purposes of the regula-
tions thereunder, the term ‘‘hours of
service’’” has the meaning provided by
section 410(a)(3)(C). See regulations
prescribed by the Secretary of Labor
under 29 CFR Part 2530, relating to
minimum standards for employee pen-
sion benefit plans.

(c) Breaks in service. Under section
411(a)(6), for purposes of §1.411(a)-5(b)(4)
and of this paragraph—

(1) In general—(i) Year of service after
I-year break in service. In the case of
any employee who has incurred a 1-
year break in service, years of service
completed before such break are not re-
quired to be taken into account until
the employee has completed one year
of service after his return to service.

(i1) Defined contribution plan. In the
case of a participant in a defined con-
tribution plan or in an insured defined
benefit plan (which plan satisfies the
requirements of section 411 (b)(1)(F)
and §1.411(b)-1) who has incurred a 1-
year break in service, years of service
completed after such break are not re-
quired to be taken into account for
purposes of determining the nonforfeit-
able percentage of the participant’s
right to employer-derived benefits
which accrued before such break. This
subdivision does not permit years of
service completed before a 1-year break
in service to be disregarded in deter-
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mining the nonforfeitable percentage
of a participant’s right to employer-de-
rived benefits which accrue after such
break.

(iii) Nonvested participants. In the
case of an employee who is a nonvested
participant in employer-derived bene-
fits at the time he incurs a 1l-year
break in service, years of service com-
pleted by such participant before such
break are not required to be taken into
account for purposes of determining
the nonforfeitable percentage of his
right to employer-derived benefits if at
such time the number of consecutive 1-
year breaks in service included in his
most recent break in service equals or
exceeds the aggregate number of his
years of service, whether or not con-
secutive, completed before such break.
In the case of a plan utilizing the
elapsed time method described in
§1.410(a)-7, the condition in the pre-
ceding sentence shall be satisfied if the
period of severance is at least one year
and the consecutive period of severance
equals or exceeds his prior period of
service, whether or not consecutive,
completed before such period of sever-
ance. In computing the aggregate num-
ber of years of service prior to such
break, years of service which could
have been disregarded under this sub-
division by reason of any prior break in
service may be disregarded.

(2) Omne-year break in service defined.
The term ‘‘l-year break in service”
means a calendar year, plan year, or
other 12-consecutive month period des-
ignated by a plan (and not prohibited
under regulations prescribed by the
Secretary of Labor) during which the
participant has not completed more
than 500 hours of service. In the case of
a plan utilizing the elapsed time meth-
od, the term ‘‘1-year break in service”
means a l12-consecutive month period
beginning on the severance from serv-
ice date or any anniversary thereof and
ending on the next succeeding anniver-
sary of such date; provided, however,
that the employee during such 12-con-
secutive-month period does not com-
plete any hours of service within the
meaning of 29 CFR Part 2530.200b-2(a)
for the employer or employers main-
taining the plan. See regulations pre-
scribed by the Secretary of Labor
under 29 CFR Part 2530, relating to
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