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in 1986 or 1987, see §1.441-3T. For spe-
cial rules relating to a 52-53-week tax-
able year beginning after December 31,
1986, see §1.441-2T'(e).

[T.D. 6500, 25 FR 11702, Nov. 26, 1960, as
amended by T.D. 6845, 30 FR 9739, Aug. 5,
1965. Redesignated and amended by T.D. 8167,
52 FR 48527, Dec. 23, 1987]

§1.441-3T Special rules for certain
adoptions of, retentions of, or
changes to or from a 52-53-week
taxable year (temporary).

(a) Applicability. This section applies
to any partnership, partner, S corpora-
tion, S corporation shareholder, per-
sonal service corporation, or employee-
owner that wishes to adopt or change
to or from a 52-53-week taxable year.
This section also applies to a corpora-
tion seeking S status that wishes to
adopt, retain, or change to or from a
52-b3-week taxable year. This section
applies in the case of a change to or
from a 52-53-week taxable year whether
or not the taxpayer also wishes to
change the month with reference to
which its taxable year ends. Paragraph
(c)(2) of this section applies to any tax-
payer (including, for example, a cor-
poration that is not seeking S status)
that wishes to adopt or change to or
from a 52-53-week taxable year.

(b) Definitions—(1) Personal service cor-
poration. For purposes of this section
only, the term ‘‘personal service cor-
poration” means any corporation
(other than an S corporation) if—

(i) The principal activity of that cor-
poration is the performance of personal
services, and

(ii) Such services are substantially
performed by employee-owners.

A corporation shall not be treated as a
personal service corporation, however,
unless more than 10 percent of the fair
market value of the outstanding stock
of the corporation is held by employee-
owners.

(2) Employee-owner. For purposes of
this section, the term ‘‘employee-
owner’”’ means an employee who owns,
on any day of the corporation’s taxable
year, any outstanding stock of the per-
sonal service corporation. Section 318
will apply to determine stock owner-
ship for purposes of this paragraph (b),
except that ‘“‘any’ is to be substituted
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for ‘50 percent or more in value’ in
section 318(a)(2)(C).

(3) Performance of a substantial portion
of services. For purposes of paragraph
(b)(1) of this section, personal services
are substantially performed by em-
ployee-owners if the total time spent
by employee-owners in performing
those services is 10 percent or more of
the total time spent by all employees
(including employee-owners) in per-
forming those services. In determining
time spent in performing personal serv-
ices of a corporation, time spent on
matters that do not relate directly and
intrinsically to the performance of
services for or on behalf of clients or
customers of the corporation shall not
be taken into account. Thus, for exam-
ple, in the case of a corporation per-
forming accounting services, time
spent in performing secretarial serv-
ices, managerial work of a purely ad-
ministrative nature, or janitorial serv-
ices shall not be taken into account in
determining either the time spent by
employee-owners in performing ac-
counting services or the total time
spent by all employees in performing
accounting services. Managerial time
shall be taken into account, however,
to the extent that it consists of the su-
pervision of accounting services per-
formed by employees for or on behalf of
clients or customers of the corpora-
tion.

(c) General rule—(1) Satisfaction of ap-
plicable conditions. A taxpayer to which
this section applies may not adopt, re-
tain, or change to or from a 52-53-week
taxable year under §1.441-2(c) (1) or (2),
§1.442-1, or 26 CFR 18.1378-1 unless each
of the applicable conditions set forth in
paragraph (d) of this section is satisfied
with respect to the taxpayer seeking
the adoption, retention, or change. For
additional requirements applicable to
certain taxpayers that wish to adopt,
retain, or change to or from a 52-53-
week taxable year, see §§1.442-2T and
1.442-3T.

(2) Ewasion or avoidance of tar—(@i)
General rule. A taxpayer may not adopt
or change to or from a 52-53-week tax-
able year if the principal purpose for
such action is the evasion or avoidance
of Federal income tax.
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(ii) Example. The provisions of this
paragraph (¢)(2) may be illustrated by
the following example.

Example. Assume that X, a calendar year
corporation, wishes to elect, for taxable
years beginning after December 31, 1985, a 52—
53-week taxable year that ends on the Tues-
day nearest to December 31. Assume that
such election allows the corporation to sell a
substantial portion of its assets on Wednes-
day, December 31, 1986, and to report the in-
come from such sale in the taxable year be-
ginning on December 31, 1986, and ending on
December 29, 1987. By electing the 52-53-week
taxable year, the corporation obtains the ad-
vantages of the lower Federal income tax
rates applicable for the period beginning De-
cember 31, 1986. Moreover, the sale of the as-
sets on December 31 allows the buyer of the
assets, a calendar year taxpayer, to obtain
certain Federal income tax advantages that
are not available with respect to purchases
of assets in 1987 and later years. Given the
above facts, it is presumed that the principal
purpose for such action is the evasion or
avoidance of Federal income tax. Thus, X
may not adopt a 52-53-week taxable year.

(d) Conditions applicable to certain tax-
payers—(1) Conditions. (i) If the tax-
payer seeking the adoption or change
is a partnership, all of the partners (de-
termined at the close of the first tax-
able year of the partnership for which
the election to use the 52-53-week tax-
able year is made or, if applicable, the
short period involved in the change)
must agree to treat the current and all
subsequent 52-53-week years of the
partnership (and of any partner) as
ending on the last day of the calendar
month that ends nearest to the last
day of the 52-53-week year for purposes
of determining the taxable year in
which the inclusions required by sec-
tions 702 and 707(c) are taken into ac-
count.

(ii) If the taxpayer seeking the adop-
tion or change is a partner, the partner
must agree to treat the current and all
subsequent 52-53-week years of the
partner (and the 52-53-week years of
any partnership in which such tax-
payer is a partner) as ending on the
last day of the calendar month that
ends nearest to the last day of the 52—
53-week year for purposes of deter-
mining the taxable year in which the
inclusions required by sections 702 and
707(c) are taken into account.

(iii) If the taxpayer seeking the adop-
tion, retention, or change is an S cor-
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poration or a corporation seeking S
status, all of the shareholders (deter-
mined at the close of the first taxable
year of the S corporation for which the
election to use or retain the 52-53-week
year is made or, if applicable, the short
period involved in the change) must
agree to treat the current and all sub-
sequent 52-53-week taxable years of the
corporation (and of any shareholder) as
ending on the last day of the calendar
month that ends nearest to the last
day of the 52-53-week year for purposes
of determining the taxable year in
which the inclusions required by sec-
tion 1366 are taken into account.

(iv) If the taxpayer seeking the adop-
tion or change is an S corporation
shareholder, the shareholder must
agree to treat the current and all sub-
sequent 52-53-week taxable years of the
shareholder (and the 52-53-week years
of any S corporation in which such tax-
payer is a shareholder) as ending on
the last day of the calendar month that
ends nearest to the last day of the 52—
b3-week year for purposes of deter-
mining the taxable year in which the
inclusions required by section 1366 are
taken into account.

(v) If the taxpayer seeking the adop-
tion or change is a personal service
corporation, all of the employee-own-
ers (determined at the close of the first
taxable year of the corporation for
which the election to use the 52-53-
week taxable year is made or, if appli-
cable, the short period involved in the
change) must agree to treat the cur-
rent and all subsequent taxable years
of an employee-owner and the corpora-
tion that end with or with reference to
the same calendar month as if both
such taxable years ended on the last
day of the taxable year of the corpora-
tion for purposes of determining the
taxable year in which payments
(whether or not in cash) that are de-
ductible by the corporation are taken
into account by the employee-owner.

(vi) If the taxpayer seeking the adop-
tion or change is an employee-owner of
a personal service corporation, the em-
ployee-owner must agree to treat the
current and all subsequent taxable
years of the employee-owner and the
corporation that end with or with ref-
erence to the same calendar month as
if both such taxable years ended on the
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last day of the taxable year of the cor-
poration for purposes of determining
the taxable year in which payments
(whether or not in cash) that are de-
ductible by the corporation are taken
into account by the employee-owner.
(2) Examples. The provisions of para-
graph (d)(1) of this section may be il-
lustrated by the following examples.

Example (1). Assume that ABC, a calendar
year partnership, wishes to elect, for taxable
years beginning after December 31, 1985, a 52—
53-week taxable year that ends on the Friday
nearest to December 31. Assume that A, B,
and C, who are individual calendar year tax-
payers, are equal partners in ABC. Assume
also that A, B, and C agree to treat each of
the 52-563-week taxable years of ABC as end-
ing on December 31 for purposes of deter-
mining the taxable year in which guaranteed
payments and their distributive shares of in-
come, gains, losses, deductions, and credits
are taken into account. Assume that, for its
taxable year ending January 2, 1987, ABC has
net income of $30,000, and that ABC has no
other items of income, gain, loss, deduction,
or credit for that taxable year. Under para-
graph (d)(1)(i) of this section, A, B, and C
each must include $10,000 in income for their
taxable years ending on December 31, 1986.
Similarly, if ABC makes a guaranteed pay-
ment to A on January 2, 1987, A must include
the payment in income for the taxable year
ending December 31, 1986.

Example (2). Assume that X, a calendar
year personal service corporation, wishes to
elect, for taxable years beginning after De-
cember 31, 1985, a 52-53-week taxable year
that ends on the Friday nearest to December
31. Assume that all of the employer-owners
of X are individual calendar year taxpayers.
Assume further that all of the employee-
owners agree to treat their taxable year as
ending on the last day of X’s taxable year for
purposes of determining the year in which
payments by X are taken into income. As-
sume that on January 2, 1987, X makes a pay-
ment of bonuses of $10,000 to each employee-
owner. Under paragraph (d)(1)(v) of this sec-
tion, each employee-owner must include
$10,000 in income for the taxable year ending
December 31, 1986.

(e) Procedural requirements. In the
case of an adoption of or change to a
52-b3-week taxable year under §1.441-
2(c) (1) or (2), a taxpayer to which any
condition in paragraph (d) of this sec-
tion applies must indicate on the state-
ment required under §1.441-2(c) (1) or
(2), or on a separate statement that is
attached to the income tax return for
the year of adoption or change, that all
of the applicable conditions are satis-
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fied. If the due date for that return is
before March 9, 1987, the statement re-
quired under §1.441-2(c) (1) or (2) (or an
amended statement) indicating that
the applicable conditions are satisfied
must be filed by the later of March 9,
1987 or the due date for the return (de-
termined with regard to extensions). If
§1.442-2T or §1.442-3T applies to an
adoption of, retention of, or change to
or from a 52-53-week taxable year, the
procedures set forth in §1.442-2T or
§1.442-3T (whichever 1is applicable)
must be followed and the rules set
forth in §1.442-2T(f)(3) or §1.442-3T(d)
shall apply.

(f) Effective date—(1) In general. This
section shall apply to adoptions of, re-
tentions of, or changes to or from a 52—
b3-week taxable year if—

(i) The income tax return for the first
taxable year for which the election to
use or retain the 52-53-week year is
made (or, if applicable, the income tax
return for the short period involved in
the change) is filed after September 29,
1986, and

(ii) The first taxable year for which
the election to use or retain the 52-53-
week year is made (or the short period
involved in the change) ends before
January 5, 1987.

(2) Exceptions. This section shall not
apply if the application required to ef-
fect or request the adoption, retention,
or change was timely filed before Sep-
tember 30, 1986. In the case of an adop-
tion or change that is effected by filing
an income tax return for the first tax-
able year for which the election is
made, this section shall not apply if an
application for extension of time for
filing that return was filed before Sep-
tember 30, 1986, the application clearly
stated the taxpayer’s intention to
adopt or change to a 52-53-week taxable
year, and the income tax return for
that taxable year is timely filed (deter-
mined with regard to extensions).

[T.D. 8123, 52 FR 3617, Feb. 5, 1987]

§1.441-4T Taxable year of a personal
service corporation (temporary).

(a) Taxable year. The taxable year of
a personal service corporation (as de-
fined in paragraph (d) of this section)
is—



