Internal Revenue Service, Treasury

business taxable income, computed as fol-
lows:
M's taxable income (disregarding rent paid to

A) $500,000
150,000
Excess taxable iNCOME .........ccooeeernrriercenenenns $350,000
Ratio ($350,000/$500,000) .... . 10
Total rent paid to A . $100,000
Total deductions ($4, X 20,000
Rental income treated as gross income from
an unrelated trade or business (710 of
$100,000) ....oiiiii e 70,000
Less deductions directly connected with such
income (710 of $20,000) .......ccccccourviiriricicenns 14,000
Net rental income included by A in computing
its unrelated business taxable income ........... $56,000

Example 2. Assume the facts as stated in
example 1, except that M’s taxable income
(disregarding rent paid to A) is $300,000, con-
sisting of $350,000 from the operation of the
factory and a $50,000 loss from the operation
of the dormitory. Thus, M’s excess tarable in-
come is also $300,000, since none of M’s tax-
able income would be excluded from the
computation of A’s unrelated business tax-
able income if received directly by A. The
ratio of M’s excess taxable income to its tax-
able income is therefore one ($300,000/
$300,000). Thus, all the rent received by A
from M ($100,000), and all the deductions di-
rectly connected therewith ($20,000), are in-
cluded in the computation of A’s unrelated
business taxable income.

(4) Control—(@(i) In general.
poses of this paragraph—

(a) Stock corporation. In the case of an
organization which is a stock corpora-
tion, the term control means ownership
by an exempt organization of stock
possessing at least 80 percent of the
total combined voting power of all
classes of stock entitled to vote and at
least 80 percent of the total number of
shares of all other classes of stock of
such corporation.

(b) Nonstock organization. In the case
of a nonstock organization, the term
control means that at least 80 percent
of the directors or trustees of such or-
ganization are either representatives of
or directly or indirectly controlled by
an exempt organization. A trustee or
director is a representative of an ex-
empt organization if he is a trustee, di-
rector, agent, or employee of such ex-
empt organization. A trustee or direc-
tor is controlled by an exempt organi-
zation if such organization has the
power to remove such trustee or direc-
tor and designate a new trustee or di-
rector.

For pur-
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(ii) Gain or loss of control. If control of
an organization (as defined in subdivi-
sion (i) of this subparagraph) is ac-
quired or relinquished during the tax-
able year, only the interest, annuities,
royalties, and rents paid or accrued to
the controlling organization in accord-
ance with its method of accounting for
that portion of the taxable year it has
control shall be subject to the tax on
unrelated business income.

(6) Amounts taxable under other provi-
sions of the Code—(i) In general. Except
as provided in subdivision (ii) of this
subparagraph, section 512(b)(13) and
this paragraph do not apply to
amounts which are included in the
computation of unrelated business tax-
able income by operation of any other
provision of the Code. However,
amounts which are not included in un-
related business taxable income by op-
eration of section 512(a)(1), or which
are excluded by operation of section
512(b) (1), (2), or (3), may be included in
unrelated business taxable income by
operation of section 512(b)(13) and this
paragraph.

(i1) Debt-financed property. Rents de-
prived from the lease of debt-financed
property by a controlling organization
to a controlled organization are subject
to the rules contained in section
512(b)(13) and this paragraph. Thus, if a
controlling organization leases debt-fi-
nanced property to a controlled organi-
zation, the amount of rents includible
in the controlling organization’s unre-
lated business taxable income shall
first be determined under section
512(b)(13) and this paragraph, and only
the portion of such rents not taken
into account by operation of section
512(b)(13) are taken into account by op-
eration of section 514. See example 3 of
§1.514(b)-1(b)(3).

[T.D. 6500, 256 FR 11737, Nov. 26, 1960, as
amended by T.D. 6939, 32 FR 17661, Dec. 12,
1967, T.D. 7177, 37 FR 7089, Apr. 8, 1972; T.D.
7183, 37 FR 7885, Apr. 21, 1972; T.D. 7261, 38 FR
5466, Mar. 1, 1973; 38 FR 6387, Mar. 9, 1973;
T.D. 7632, 44 FR 42681, July 20, 1979; T.D. 7767,
46 FR 11265, Feb. 6, 1981; T.D. 8423, 57 FR
33443, July 29, 1992; 57 FR 42490, Sept. 15, 1992]

§1.512(c)-1 Special rules applicable to
partnerships; in general.

In the event an organization to which

section 511 applies is a member of a

partnership regularly engaged in a
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trade or business which is an unrelated
trade or business with respect to such
organization, the organization shall in-
clude in computing its unrelated busi-
ness taxable income so much of its
share (whether or not distributed) of
the partnership gross income as is de-
rived from that unrelated business and
its share of the deductions attributable
thereto. For this purpose, both the
gross income and the deductions shall
be computed with the necessary adjust-
ments for the exceptions, additions,
and limitations referred to in section
512(b) and in §1.512(b)-1. For example, if
an exempt educational institution is a
partner in a partnership which oper-
ates a factory and if such partnership
also holds stock in a corporation, the
exempt organization shall include in
computing its unrelated business tax-
able income its share of the gross in-
come from the operation of the factory,
but not its share of any dividends re-
ceived by the partnership from the cor-
poration. If the taxable year of the or-
ganization differs from that of the
partnership, the amounts included or
deducted in computing unrelated busi-
ness taxable income shall be based
upon the income and deductions of the
partnership for each taxable year of
the partnership ending within or with
the taxable year of the organization.

§1.513-1 Definition of unrelated trade
or business.

(a) In general. As used in section 512
the term unrelated business taxable in-
come means the gross income derived
by an organization from any unrelated
trade or business regularly carried on
by it, less the deductions and subject
to the modifications provided in sec-
tion 512. Section 513 specifies with cer-
tain exceptions that the phrase unre-
lated trade or business means, in the
case of an organization subject to the
tax imposed by section 511, any trade
or business the conduct of which is not
substantially related (aside from the
need of such organization for income or
funds or the use it makes of the profits
derived) to the exercise or performance
by such organization of its charitable,
educational, or other purpose or func-
tion constituting the basis for its ex-
emption under section 501 (or, in the
case of an organization described in
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section 511(a)(2)(B), to the exercise or
performance of any purpose or function
described in section 501(c)(3)). (For cer-
tain exceptions from thisdefinition, see
paragraph (e) of this section. For a spe-
cial definition of unrelated trade or busi-
ness applicable to certain trusts, see
section 513(b).) Therefore, unless one of
the specific exceptions of section 512 or
513 is applicable, gross income of an ex-
empt organization subject to the tax
imposed by section 511 is includible in
the computation of unrelated business
taxable income if: (1) It is income from
trade or business; (2) such trade or
business is regularly carried on by the
organization; and (3) the conduct of
such trade or business is not substan-
tially related (other than through the
production of funds) to the organiza-
tion’s performance of its exempt func-
tions.

(b) Trade or business. The primary ob-
jective of adoption of the unrelated
business income tax was to eliminate a
source of unfair competition by placing
the unrelated business activities of cer-
tain exempt organizations upon the
same tax basis as the nonexempt busi-
ness endeavors with which they com-
pete. On the other hand, where an ac-
tivity does not possess the characteris-
tics of a trade or business within the
meaning of section 162, such as when
an organization sends out low-cost ar-
ticles incidental to the solicitation of
charitable contributions, the unrelated
business income tax does not apply
since the organization is not in com-
petition with taxable organizations.
However, in general, any activity of a
section 511 organization which is car-
ried on for the production of income
and which otherwise possesses the
characteristics required to constitute
trade or business within the meaning of
section 162—and which, in addition, is
notsubstantially related to the per-
formance of exempt functions— pre-
sents sufficient likelihood of unfair
competition to be within the policy of
the tax. Accordingly, for purposes of
section 513 the term trade or business
has the same meaning it has in section
162, and generally includes any activity
carried on for the production of income
from the sale of goods or performance
of services. Thus, the term trade or
business in section 513 is not limited to
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