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an amount received by the trust that did not
represent either cash contributed to the
trust or a return of basis in any contributed
asset sold by the trust during Year 1. Under
paragraph (b)(3) of this section, the stock is
a trust asset because it was not purchased
with the proceeds of the borrowing. There-
fore, in Year 1, under paragraph (b)(1) of this
section, the trust is treated as having sold
$990,000 of stock and as having realized
$792,000 of capital gain (the trust’s basis in
the shares deemed sold is $198,000). Thus, in
the hands of the beneficiary, $792,000 of the
distribution is characterized as capital gain
under section 664(b)(2) and $198,000 is charac-
terized as a tax-free return of corpus under
section 664(b)(4). No part of the $990,000 loan
is treated as acquisition indebtedness under
section 514(c) because the entire loan has
been recharacterized as a deemed sale.

Example 2. Adjustment to trust’s basis in as-
sets deemed sold. The facts are the same as in
Example 1. During Year 2, the trust sells the
stock for $2,100,000. The trustee uses a por-
tion of the proceeds of the sale to repay the
outstanding loan, plus accrued interest.
Under paragraph (b)(4) of this section, the
trust’s adjusted basis in the stock is
$1,192,000 ($400,000 plus the $792,000 of gain
recognized in Year 1). Therefore, the trust
recognizes capital gain (as described in sec-
tion 664(b)(2)) in Year 2 of $908,000.

Example 3. Distribution of cash contributions.
Upon the death of D, the proceeds of a life in-
surance policy on D’s life are payable to T, a
charitable remainder annuity trust. The
terms of the trust provide that, for a period
of three years commencing upon D’s death,
the trust shall pay an annuity amount equal
to $x annually to A, the child of D. After the
expiration of such three-year period, the re-
mainder interest in the trust is to be trans-
ferred to charity Z. In Year 1, the trust re-
ceives payment of the life insurance proceeds
and pays the appropriate pro rata portion of
the $x annuity to A from the insurance pro-
ceeds. During Year 1, the trust has no in-
come. Because the entire distribution is at-
tributable to a cash contribution (the insur-
ance proceeds) to the trust for which a chari-
table deduction was allowable under section
2055 with respect to the present value of the
remainder interest passing to charity, the
trust will not be treated as selling a pro rata
portion of the trust assets under paragraph
(b)(1) of this section. Thus, the distribution
is characterized in A’s hands as a tax-free re-
turn of corpus under section 664(b)(4).

(d) Effective date. This section is ap-
plicable to distributions made by a
charitable remainder trust after Octo-
ber 18, 1999.

[T.D. 8926, 66 FR 1037, Jan. 5, 2001]
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§1.643(b)-1 Definition of “income”.

For purposes of subparts A through
D, part I, subchapter J, chapter 1 of the
Code, the term income when not pre-
ceded by the words ‘‘taxable’, ‘“‘distrib-
utable net”, ‘“undistributed net’’, or
‘“‘gross’’, means the amount of income
of an estate or trust for the taxable
year determined under the terms of its
governing instrument and applicable
local law. Trust provisions which de-
part fundamentally from concepts of
local law in the determination of what
constitutes income are not recognized
for this purpose. For example, if a trust
instrument directs that all the trust
income shall be paid to A, but defines
ordinary dividends and interest as cor-
pus, the trust will not be considered
one which under its governing instru-
ment is required to distribute all its in-
come currently for purposes of section
642(b) (relating to the personal exemp-
tion) and section 651 (relating to ‘‘sim-
ple”’ trusts).

§1.643(b)-2 Dividends allocated to cor-
pus.

Extraordinary dividends or taxable
stock dividends which the fiduciary,
acting in good faith, determines to be
allocable to corpus under the terms of
the governing instrument and applica-
ble local law are not considered ‘‘in-
come’ for purposes of subpart A, B, C,
or D, part I, subchapter J, chapter 1 of
the Code. See section 643(a)4),
§1.643(a)-4, §1.643(d)-2, section 665(e),
paragraph (b) of §1.665(e)-1, and para-
graph (b) of §1.665(e)-1A for the treat-
ment of such items in the computation
of distributable net income.

[T.D. 7204, 37 FR 17134, Aug. 25, 1972]

§1.643(c)-1 Definition of “beneficiary”.

An heir, legatee, or devisee (includ-
ing an estate or trust) is a beneficiary.
A trust created under a decedent’s will
is a beneficiary of the decedent’s es-
tate. The following persons are treated
as beneficiaries:

(a) Any person with respect to an
amount used to discharge or satisfy
that person’s legal obligation as that
term is used in §1.662(a)-4.

(b) The grantor of a trust with re-
spect to an amount applied or distrib-
uted for the support of a dependent
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under the circumstances specified in
section 677(b) out of corpus or out of
other than income for the taxable year
of the trust.

(c) The trustee or cotrustee of a trust
with respect to an amount applied or
distributed for the support of a depend-
ent under the circumstances specified
in section 678(c) out of corpus or out of
other than income for the taxable year
of the trust.

§1.643(d)-1 Definition of “foreign trust
created by a United States person”.

(a) In general. For the purpose of part
I, subchapter J, chapter 1 of the Inter-
nal Revenue Code, the term foreign
trust created by a United States person
means that portion of a foreign trust
(as defined in section 7701(a)(31)) attrib-
utable to money or property (including
all accumulated earnings, profits, or
gains attributable to such money or
property) of a U.S. person (as defined in
section 7701(a)(30)) transferred directly
or indirectly, or under the will of a de-
cedent who at the date of his death was
a U.S. citizen or resident, to the for-
eign trust. A foreign trust created by a
person who is not a U.S. person, to
which a U.S. person transfers his
money or property, is a foreign trust
created by a U.S. person to the extent
that the fair market value of the entire
foreign trust is attributable to money
or property of the U.S. person trans-
ferred to the foreign trust. The transfer
of money or property to the foreign
trust may be made either directly or
indirectly by a U.S. person. Transfers
of money or property to a foreign trust
do not include transfers of money or
property pursuant to a sale or ex-
change which is made for a full and
adequate consideration. Transfers to
which section 643(d) and this section
apply are transfers of money or prop-
erty which establish or increase the
corpus of a foreign trust. The rules set
forth in this section with respect to
transfers by a U.S. person to a foreign
trust also are applicable with respect
to transfers under the will of a dece-
dent who at the date of his death was
a U.S. citizen or resident. For provi-
sions relating to the information re-
turns which are required to be filed
with respect to the creation of or
transfers to foreign trusts, see section
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6048 and §16.3-1 of this chapter (Tem-
porary Regulations under the Revenue
Act of 1962).

(b) Determination of a foreign trust cre-
ated by a U.S. person—(1) Transfers of
money or property only by a U.S. person.
If all the items of money or property
constituting the corpus of a foreign
trust are transferred to the trust by a
U.S. person, the entire foreign trust is
a foreign trust created by a U.S. per-
son.

(2) Transfers of money or property by
both a U.S. person and a person other
than a U.S. person; transfers required to
be treated as separate funds. Where there
are transfers of money or property by
both a U.S. person and a person other
than a U.S. person to a foreign trust,
and it is necessary, either by reason of
the provisions of the governing instru-
ment of the trust or by reason of some
other requirement such as local law,
that the trustee treat the entire for-
eign trust as composed of two separate
funds, one consisting of the money or
property (including all accumulated
earnings, profits, or gains attributable
to such money or property) transferred
by the U.S. person and the other con-
sisting of the money or property (in-
cluding all accumulated earnings, prof-
its, or gains attributable to such
money or property) transferred by the
person other than the U.S. person, the
foreign trust created by a U.S. person
shall be the fund consisting of the
money or property transferred by the
U.S. person. See example 1 in para-
graph (c) of this section.

(3) Transfers of money or property by
both a U.S. person and a person other
than a U.S. person, transfers not required
to be treated as separate funds. Where
the corpus of a foreign trust consists of
money or property transferred to the
trust (simultaneously or at different
times) by a U.S. person and by a person
who is not a U.S. person, the foreign
trust created by a U.S. person within
the meaning of section 643(d) is that
portion of the entire foreign trust
which, immediately after any transfer
of money or property to the trust, the
fair market value of money or property
(including all accumulated earnings,
profits, or gains attributable to such
money or property) transferred to the
foreign trust by the U.S. person bears



