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be operative for purposes of the appli-
cation of this section solely in deter-
mining the amount of foreign source
alternative minimum taxable income
within each separate category and the
alternative minimum tax foreign tax
credit pursuant to section 59(a). Thus,
a section 936 corporation that meets
the ownership requirements of section
1504(a) is not a member of the affiliated
group for purposes of determining the
amount of foreign source alternative
minimum taxable income within each
separate category and the alternative
minimum tax foreign tax credit pursu-
ant to section 59(a).

(iii) Effective date. This paragraph
(d)(2) applies to taxable years begin-
ning after December 31, 1989.

(d)(3) through (j) [Reserved]. For fur-
ther guidance, see §1.861-14T(d)(3)
through (j).

[T.D. 8916, 66 FR 274, Jan. 3, 2001]

§1.861-14T Special rules for allocating
and apportioning certain expenses
(other than interest expense) of an
affiliated group of corporations
(temporary regulations.)

(a) In general. Section 1.861-11T pro-
vides special rules for allocating and
apportioning interest expense of an af-
filiated group of corporations. The
rules of this §1.861-14T also relate to
affiliated groups of corporations and
implement section 864(e)(6), which re-
quires affiliated group allocation and
apportionment of expenses other than
interest which are not directly allo-
cable and apportionable to any specific
income producing activity or property.
In general, the rules of this section
apply to taxable years beginning after
December 31, 1986. Paragraph (b) of this
section describes the scope of the appli-
cation of the rule for the allocation
and apportionment of such expenses of
affiliated groups of corporations. Such
rule is then set forth in paragraph (c)
of this section. Paragraph (d) of this
section contains the definition of the
term ‘‘affiliated group’’ for purposes of
this section. Paragraph (e) of this sec-
tion describes the expenses subject to
allocation and apportionment under
the rules of this section. Paragraph (f)
of this section provides rules con-
cerning the affiliated group allocation
and apportionment of such expenses in
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computing the combined taxable in-
come of a FSC or DISC and its related
supplier. Paragraph (g) of this section
describes the treatment of losses
caused by apportionment of such ex-
penses in the case of an affiliated group
that does not file a consolidated re-
turn. Paragraph (h) of this section pro-
vides rules concerning the treatment of
the reserve expenses of a life insurance
company. Paragraph (j) of this section
provides examples illustrating the ap-
plication of this section.

(b) Scope—(1) Application of section
864(e)(6). Section 864(e)(6) and this sec-
tion apply to the computation of tax-
able income for purposes of computing
separate limitations on the foreign tax
credit under section 904. Section
864(e)(6) and this section also apply in
connection with section 907 to deter-
mine reductions in the amount allowed
as a foreign tax credit under section
901. Section 864(e)(6) and this section
also apply to the computation of the
combined taxable income of the related
supplier and a foreign sales corporation
(FSC) (under sections 921 through 927)
as well as the combined taxable income
of the related supplier and a domestic
international sales corporation (DISC)
(under sections 991 through 997).

(2) Nonapplication of section 864(e)(6).
Section 864(e)(6) and this section do not
apply to the computation of subpart F
income of controlled foreign corpora-
tions (under sections 951 through 964)
or the computation of effectively con-
nected taxable income of foreign cor-
porations.

(3) Application of section 864(e)(6) to the
computation of combined taxable income
of a possessions corporation and its affili-
ates. [Reserved]

(c) General rule for affiliated corpora-
tions—(1) General rule. (i) Except as oth-
erwise provided in paragraph (c)(2) of
this section, the taxable income of
each member of an affiliated group
within each statutory grouping shall
be determined by allocating and appor-
tioning the expenses described in para-
graph (e) of this section of each mem-
ber according to apportionment frac-
tions which are computed as if all
members of such group were a single
corporation. For purposes of deter-
mining these apportionment fractions,
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any interaffiliate transactions or prop-
erty that are duplicative with respect
to the measure of apportionment cho-
sen shall be eliminated. For example,
in the application of an asset method
of apportionment, stock in affiliated
corporations shall not be taken into
account, and loans between members of
an affiliated group shall be treated in
accordance with the rules of §1.861-
11T(e). Similarly, in the application of
a gross income method of apportion-
ment, interaffiliate dividends and in-
terest, gross income from sales or serv-
ices, and other interaffiliate gross in-
come shall be eliminated. Likewise, in
the application of a method of appor-
tionment based on units sold or sales
receipts, interaffiliate sales shall be
eliminated.

(ii) Except as otherwise provided in
this section, the rules of §1.861-8T
apply to the allocation and apportion-
ment of the expenses described in para-
graph (e) of this section. Thus, alloca-
tion under this paragraph (c) is accom-
plished by determining, with respect to
each expense described in paragraph
(e), the class of gross income to which
the expense is definitely related and
then allocating the deduction to such
class of gross income. For this purpose,
the gross income of all members of the
affiliated group must be taken in ac-
count. Then, the expense is appor-
tioned by attributing the expense to
gross income (within the class to which
the expense has been allocated) which
is in the statutory grouping and to
gross income (within the class) which
is in the residual grouping. Section
1.861-8T(c)(1) identifies a number of
factors upon which apportionment may
be based, such as comparison of units
sold, gross sales or receipts, assets
used, or gross income. The apportion-
ment method chosen must be applied
consistently by each member of the af-
filiated group in apportioning the ex-
pense when more than one member in-
curred the expense or when members
incurred separate portions of the ex-
pense. The apportionment fraction
must take into account the apportion-
ment factors contributed by all mem-
bers of the affiliated group. In the case
of an affiliated group of corporations
that files a consolidated return, con-
solidated foreign tax credit limitations
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are computed for the group in accord-
ance with the rules of §1.1502-4. For
purposes of this section the term ‘‘tax-
payer’” refers to the affiliated group
(regardless of whether the group files a
consolidated return), rather than to
the separate members thereof.

(2) Expenses relating to fewer than all
members. An expense relates to fewer
than all members of an affiliated group
if the expense is allocable under para-
graph (e)(1) of this section to gross in-
come of at least one member other
than the member that incurred the ex-
pense but fewer than all members of
the affiliated group. The taxable in-
come of the member that incurred the
expense shall be determined by appor-
tioning that expense under the rules of
paragraph (c¢)(1) of this section as if the
members of the affiliated group that
derive gross income to which such ex-
pense 1is allocable under paragraph
(e)(1) were treated as a single corpora-
tion.

(3) Prior application of section 482. The
rules of this section do not supersede
the application of section 482 and the
regulations thereunder. Section 482
may be applied effectively to deny a
deduction for an expense to one mem-
ber of an affiliated group and to allow
a deduction for that expense to another
member of the affiliated group. In
cases to which section 482 is applied,
expenses shall be reallocated and re-
apportioned under section 864(e)(6) and
this section after taking into account
the application of section 482.

(d)(1) and (2) [Reserved]. For further
guidance, see §1.861-14(d)(1) and (2).

(e) Expenses to be allocated and appor-
tioned under this section—(1) Expenses
not directly traceable to specific income
producing activities or property. (i) The
expenses that are required to be allo-
cated and apportioned under the rules
of this section are expenses related to
certain supportive functions, research
and experimental expenses, steward-
ship expenses, and legal and accounting
expenses, to the extent that such ex-
penses are not directly allocable to
specific income producing activities or
property solely of the member of the
affiliated group that incurred the ex-
pense. Interest expense of members of
an affiliated group of corporations is
allocated and apportioned under §1.861-
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11T and not under the rules of this sec-
tion. Expenses that are included in in-
ventory costs or that are capitalized
are not subject to allocation and appor-
tionment under the rules of this sec-
tion.

(ii) An item of expense is not consid-
ered to be directly allocable to specific
income producing activities or prop-
erty solely of the member incurring
the expense if, were all members of the
affiliated group treated as a single cor-
poration, the expense would not be con-
sidered definitely related, within the
meaning of §1.861-8T(b)(2), only to a
class of gross income derived solely by
the member which actually incurred
the expense. Furthermore, the expense
is presumed not to be definitely related
only to a class of gross income derived
solely by the member incurring the ex-
pense (and is, therefore, presumed not
to be directly allocable to specific in-
come producing activities or property
of that member) unless the taxpayer is
able affirmatively to establish other-
wise. As provided in paragraph (c)(1) of
this section, expenses described in this
paragraph (e)(1) generally shall be ap-
portioned by the member incurring the
expense according to apportionment
fractions computed as if all members of
the affiliated group were a single cor-
poration. Under paragraph (c)(2) of this
section, however, an expense shall be
apportioned according to apportion-
ment fractions computed as if only
some (but fewer than all) members of
the affiliated group were a single cor-
poration, if the expense is considered
allocable to gross income of at least
one member other than the member in-
curring the expense but fewer than all
members of the affiliated group. An
item of expense shall be considered to
be allocable to gross income of fewer
than all members of the group if, were
all members of the affiliated group
treated as a single corporation, the ex-
pense would not be considered defi-
nitely related within the meaning of
§1.861-8T'(b)(2) to gross income derived
by all members of the group. In such
case, the expense shall be considered
allocable, for purposes of paragraph
(c)(2) of this section, to gross income of
those members of the group that gen-
erated (or could reasonably be expected
to generate) the gross income to which

26 CFR Ch. | (4-1-01 Edition)

the expense would be considered defi-
nitely related if the group were treated
as a single corporation.

(2) Research and experimental ex-
penses—(i) In general. The allocation
and apportionment of research and ex-
perimental expenses is governed by the
rules of §1.861-8T(e)(3). In the case of
research and experimental expenses in-
curred by a member of an affiliated
group, the rules of §1.861-8T(e)(3) shall
be applied as if all members of the af-
filiated group were a single taxpayer.
Thus, research and experimental ex-
penses shall be allocated to all income
of all members of the affiliated group
reasonably connected with the relevant
broad product category to which such
expenses are definitely related under
§1.861-8T(e)(3)(i). If fewer than all
members of the affiliated group derive
gross income reasonably connected
with that relevant broad product
cagetory, then such expenses shall be
apportioned under the rules of this
paragraph (c)(2) only among those
members, as if those members were a
single corporation. See Example (1) of
paragraph (j) of this section. Such ex-
penses shall then be apportioned, if the
sales method is used, in accordance
with the rules of §1.861-8T(e)(3)(ii) be-
tween the statutory grouping (within
the class of gross income) and the re-
sidual grouping (within the class of
gross income) taking into account the
amount of sales of all members of the
affiliated group from the product cat-
egory which resulted in such gross in-
come. Section 1.861-8T(e)(3)(ii)(D), re-
lating to sales of controlled parties,
shall be applied as if all members of
the affiliated group were the ‘‘tax-
payer’”’ referred to therein. If either of
the optional gross income methods of
apportionment is used, gross income of
all members of the affiliated group
that generate, have generated, or could
reasonably have been expected to gen-
erate gross income within the relevant
class of gross income must be taken
into account.

(ii) Expenses subject to the statutory
moratorium. The rules of this section do
not apply to research and experimental
expenses allocated under section 126 of
Pub. L. 98-368.

(3) Expenses related to supportive func-
tions. Expenses which are supportive in
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nature (such as overhead, general and
administrative, supervisory expenses,
advertising, marketing, and other sales
expenses) are to be allocated and ap-
portioned in accordance with the rules
of §1.861-8T(b)(3). To the extent that
such expenses are not directly allo-
cable under paragraph (e)(1)(ii) of this
section to specific income producing
activities or property of the member of
the affiliated group that incurred the
expense, such expenses must be allo-
cated and apportioned as if all mem-
bers of the affiliated group were a sin-
gle corporation in accordance with the
rules of paragraph (c) of this section.
Specifically, such expenses must be al-
located to a class of gross income that
take into account gross income that is
generated, has been generated, or could
reasonably have been expected to have
been generated by the members of the
affiliated group. If the expenses relate
to the gross income of fewer than all
members of the affiliated group as de-
termined under paragraph (c)(2) of this
section, then those expenses must be
apportioned under the rules of para-
graph (c)(2) of this section, as if those
fewer members were a single corpora-
tion. See Example (3) of paragraph (j) of
this section. Such expenses must be ap-
portioned between statutory and resid-
ual groupings of income within the ap-
propriate class of gross income by ref-
erence to the apportionment factors
contributed by the members of the af-
filiated group that are treated as a sin-
gle corporation.

(4) Stewardship expenses. Stewardship
expenses are to be allocated and appor-
tioned in accordance with the rules of
§1.861-8T(e)(4). In general, stewardship
expenses are considered definitely re-
lated and allocable to dividends re-
ceived or to be received from a related
corporation. If members of the affili-
ated group, other than the member
that incurred the stewardship expense,
receive or may receive dividends from
the related corporation, such expense
must be allocated and apportioned in
accordance with the rules of paragraph
(c) of this section as if all such mem-
bers of the affiliated group that receive
or may receive dividends were a single
corporation. See Erxample (4) of para-
graph (j) of this section. Such expenses
must be apportioned between statutory
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and residual groupings of income with-
in the appropriate class of gross in-
come by reference to the apportion-
ment factors contributed by the mem-
bers of the affiliated group treated as a
single corporation.

(6) Legal and accounting fees and ex-
penses. Legal and accounting fees and
expenses are to be allocated and appor-
tioned under the rules of §1.861-8T
(e)(b). To the extent that such expenses
are not directly allocable under para-
graph (e)(1)(ii) of this section to spe-
cific income producing activities or
property of the member of the affili-
ated group that incurred the expense,
such expenses must be allocated and
apportioned as if all members of the af-
filiated group were a single corpora-
tion. Specifically, such expenses must
be allocated to a class of gross income
that takes into account the gross in-
come which is generated, has been gen-
erated, or could reasonably have been
expected to have been generated by the
other members of the affiliated group.
If the expenses relate to the gross in-
come of fewer than all members of the
affiliated group as determined under
paragraph (c)(2) of this section, then
those expenses must be apportioned
under the rules of paragraph (c)(2) of
this section, as if those fewer members
were a single corporation. See Example
(5) of paragraph (j) of this section. Such
expenses must be apportioned taking
into account the apportionment factors
contributed by the members of the
group that are treated as a single cor-
poration.

(f) Computation of FSC or DISC com-
bined taxable income. In the computa-
tion under the pricing rules of sections
925 and 994 of the combined taxable in-
come of any FSC or DISC and its re-
lated supplier which are members of an
affiliated group, the combined taxable
income of such FSC or DISC and its re-
lated supplier shall be reduced by the
portion of the expenses of the affiliated
group described in paragraph (e) of this
section that is incurred in connection
with export sales involving that FSC or
DISC. In order to determine the por-
tion of the expenses of the affiliated
group that is incurred in connection
with export sales by or through a FSC
or DISC, the portion of the total of the
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apportionment factor chosen that re-
lates to the generation of that export
income must be determined. Thus, if
gross income is the apportionment fac-
tor chosen, the portion of total gross
income of the affiliated group that con-
sists of combined gross income derived
from transactions involving the FSC or
DISC and related supplier must be de-
termined. Similarly, if units sold or
sales receipts is the apportionment fac-
tor chosen, the portion of total units
sold or sales receipts that generated
export income of the FSC or DISC and
related supplier must be determined.
The amount of the expense shall then
be multiplied by a fraction, the numer-
ator of which is the export related ap-
portionment factor as determined
above, and the denominator of which is
the total apportionment factor. Thus,
if gross income is the apportionment
factor chosen, apportionment is based
on a fraction, the numerator of which
is export related combined gross in-
come of the FSC or DISC and related
supplier and the denominator of which
is the total gross income of the affili-
ated group. Similarly, if units sold or
sales receipts is the apportionment fac-
tor chosen, the fraction is the units
sold or sales receipts that generated
export income of the FSC or DISC and
related supplier over the total units
sold or sales receipts of the affiliated
group. Under this rule, expenses of
other group members may be attrib-
uted to the combined gross income of a
FSC of DISC and its related supplier
without affecting the amount of ex-
penses (other than any commission
payable by the related supplier to the
FSC or DISC) otherwise deductible by
the FSC or DISC, the related supplier,
or other members of the affiliated
group. The FSC or DISC must calculate
combined taxable income, taking into
account any reduction by expenses at-
tributed from other members of the af-
filiated group to determine the com-
mission derived by the FSC or DISC or
the transfer price of qualifying export
property sold to the FSC or DISC.

(g) Losses created through apportion-
ment. In the case of an affiliated group
that does not file a consolidated re-
turn, the taxable income in any sepa-
rate limitation category must be ad-
justed under this paragraph (g) for pur-
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poses of computing the separate for-
eign tax credit limitations under sec-
tion 904(d). As a consequence of the af-
filiated group allocation and appor-
tionment of expenses required by sec-
tion 864(e)(6) and this section, expenses
of a group member may be apportioned
for section 904 purposes to a limitation
category with a consequent loss in that
limitation category. For purposes of
this paragraph, the term ‘‘limitation
category’” includes domestic source in-
come, as well as the types of income
described in section 904(d)(1) (A)
through (I). A loss of one affiliate in a
limitation category will reduce the in-
come of another member in the same
limitation category if a consolidated
return is filed. (See §1.1502-4.) If a con-
solidated return is not filed, this net-
ting does not occur. Accordingly, in
such a case, the following adjustments
among members are required, in order
to give effect to the group allocation of
expense:

(1) Losses created through group ap-
portionment of expense in one or more
limitation categories within a given
member must be eliminated; and

(2) A corresponding amount of in-
come of other members in the same
limitation category must be re-
characterized.

Such adjustments shall be accom-
plished in accordance with the rules of
§1.861-11T(g).

(h) Special rule for the allocation of re-
serve expenses of a life insurance com-
pany. An amount of reserve expenses of
a life insurance company equal to the
dividends received deduction that is
disallowed because it is attributable to
the policyholders’ share of dividends
received shall be treated as definitely
related to such dividends. The remain-
ing reserve expenses of such company
shall be allocated and apportioned
under the rules of §1.861-8 and this sec-
tion.

(i) [Reserved]

(j) Examples. The rules of this section
may be illustrated by the following ex-
amples. All of these examples assume
that section 482 has not been applied by
the Commissioner.

Example 1: (i) Facts. P owns all of the stock
of X and all of the stock of Y. P, X and Y are
domestic corporations. P is a holding com-
pany for the stock of X and Y. Both X and Y
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manufacture and sell a product which is in-
cluded in a broad product category listed in
§1.861-8(e)(3)(1). During 1988, X incurred
$100,000 on research connected with that
product. All of the research was performed in
the United States. In 1988, the domestic sales
by X of the product totalled $400,000 and the
foreign sales of the product totalled $200,000;
Y’s domestic sales of the product totalled
$200,000 and Y’s foreign sales of the product
totalled $200,000. In 1988, X’s gross income is
$300,000, of which $200,000 is from domestic
sales and $100,000 is from foreign sales; Y’s
gross income is $200,000 of which $100,000 is
from domestic sales and $100,000 is from for-
eign sales.

(ii) P, X and Y are affiliated corporations
within the meaning of section 864(e)(5) and
this section. The research expenses incurred
by X are allocable to all income connected
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with the relevant broad category listed in
§1.861-8T'(e)(3)(i). Both X and Y have gross in-
come includible within the class of gross in-
come related to that product category. Ac-
cordingly, the research and experimental ex-
penses incurred by X are to be allocated and
apportioned as if X and Y were a single cor-
poration. The apportionment for 1988 is as
follows:

Tentative Apportionment on the Basis of Sales

Research expenses to be apportioned
...................................................... $100,000
Exclusive apportionment to TUnited
States source gross income ...$30,000
Research expense to be apportioned on
the basis of saleS....cocovvviiviiiininnnnnn. $70,000

Apportionment of research expense to for-
eign source general limitation income:

+
$70,000 x $200,000+ $200,000 =$28,000
$600,000 + $400,000
Apportionment of research expense to United States source gross income:
+
$70,000 x $400,000+ $200,000 = $42,000
$600,000 + $400,000
Total apportioned deduction for re- come ($30,000+842,000) ......ceveuenrunenennn $72,000

SEATCH ...t $100,000
Of which—
Apportioned to foreign source gross
INCOME o $28,000

Apportioned to U.S. source gross in-

Tentative Apportionment on the Basis of Gross
Income

Research expense apportioned to foreign
source gross income:

$100,000x $100,000 + $100,000 = $40,000
$300,000 + $200,000
Research expense apportioned to United States income:
$100,000x $200,000 + $100,000 — $60,000
$300,000 + $200,000

Example 2: (i) Facts. P owns all of the stock
of X, which owns all of the stock of Y. P, X
and Y are all domestic corporations. P has
incurred general training program expenses
of $100,000 in 1987. Employees of P, X and Y
participate in the training program. In 1987,
P had United States source gross income of
$200,000 and foreign source general limitation
income of $200,000; X had U.S. source gross
income of $100,000 and foreign source general
limitation income of $100,000; and Y had U.S.

source gross income of $300,000 and foreign
source general limitation income of $100,000.

(ii) Analysis. P, X and Y are an affiliated
group of corporations within the meaning of
section 864(e)(5). The training expenses in-
curred by P are not definitely related solely
to specific income producing activities or
property of P. The employees of X and Y also
participate in the training program. Thus,
this expense relates to gross income gen-
erated by P, X and Y. This expense is defi-
nitely related and allocable to all of the
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gross income from foreign and domestic
sources of P, X and Y. It is assumed that ap-
portionment on the basis of gross income is
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reasonable. The apportionment of the ex-

pense is as follows:

Apportionment of $100,000 expense to foreign
source general limitation income:

$100,000 x $200.000+$100,000 +$100,000 _ o\, 55,
$400,000 + $200,000 +$400,000
Apportionment of $100,000 expense to United States source gross income:
$100,000 x $200,000 + $100,000 +$300,000 — $60,000
$400,000 + $200,000 +$400,000
Total apportioned expense .................. $100,000 pense relates only to gross income generated

Example 3: (i) Facts. The facts are the same
as in Example (2) above, except that only em-
ployees of P and X participate in the train-
ing program.

(ii) Analysis. Because only the employees of
P and X participate in the training program
and they perform no services for Y, the ex-

by P and X. Accordingly, the $100,000 expense
must be allocated and apportioned as if P
and X were a single corporation. The appor-
tionment of the $100,000 expense is as follows:

Apportionment of $100,000 expense to foreign
source general limitation income:

$100,000x $200,000 + $100,000 — $50,000
$400,000 + $200,000
Apportionment of $100,000 expense to U.S. source gross income:
$100,000x $200,000 + $100,000 — $50,000
$400,000 + $200,000

Example 4: (i) Facts. P owns all of the stock
of X which owns all of the stock of Y. P and
X are domestic corporations; Y is a foreign
corporation. In 1987 P incurred $10,000 of
stewardship expenses relating to an audit of
Y.

(ii) Analysis. The stewardship expenses in-
curred by P are not directly allocable to spe-
cific income producing activities or property
of P. The expense is definitely related and al-
locable to dividends received or to be re-
ceived by X. Accordingly, the expense of P is
allocated and apportioned as if P and X were
a single corporation. The expense is defi-
nitely related to dividends received or to be
received by X from Y, a foreign corporation.
Such dividends are foreign source general
limitation income. Thus, the entire amount
of the expense must be allocated to foreign
source dividend income.

Example 5: (i) Facts. P owns all of the stock
of X which owns all of the stock of Y. P, X
and Y are all domestic corporations. In 1987,
P incurred $10,000 legal expense relating to
the testimony of certain employees of P in
connection with litigation to which Y is a
party. This expense is not allocable to spe-

cific income of Y. In 1987, Y had $100,000 for-
eign source general limitation income and
$300,000 U.S. source gross income.

(ii) Analysis. The legal expenses incurred
by P are not definitely related solely to spe-
cific income producing activities or property
of P. The expense is definitely related and al-
locable to the class of gross income which in-
cludes only gross income generated by Y. Ac-
cordingly, the expense of P is allocated and
apportioned as if Y were the only member of
the affiliated group, as follows:

Apportionment of legal expenses to foreign
source general limitation income:

$100,000
$400,000

Apportionment of legal expenses to U.S.
source gross income:

$300,000

$400,000

Example 6: (i) Facts. P owns all of the stock
of R, which owns all of the stock of F. P and

$10,000 x

$10,000 %
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R are domestic corporations, and F is a for-
eign sales corporation under section 922 of
the Code. R and F have entered into an
agreement whereby F is paid a commission
with respect to sales of product A. In 1987, P
had gross receipts of $1,000,000 from domestic
sales of product A, and gross receipts of
$1,000,000 from foreign sales of product A. R
had gross receipts of $1,000,000 from domestic
sales of product A, and $1,000,000 from export
sales of product A. R’s cost of goods sold at-
tributable to export sales is $500,000. R has
deductible expenses of $100,000 directly re-
lated to its export sales, and F has such de-
ductible expenses of $100,000. During 1987, P
incurred an expense of $100,000 for marketing
studies involving the worldwide market for
product A.

(ii) Analysis. P and R are an affiliated
group of corporations within the meaning of
section 864(e)(6) and this section. The ex-
pense incurred by P for marketing studies
regarding the worldwide market for product
A is an expense that is not directly related
solely to the activities of P, but also to the
activities of R. This expense must be allo-
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were a single corporation. The expense is al-
locable to the class of gross income that in-
cludes all gross income generated by sales of
product A. Apportionment on the basis of
gross receipts is reasonable under these
facts. F', a foreign corporation, is not a mem-
ber of the affiliated group. However, for pur-
poses of determining F’s commission on its
sales, the combined gross income of F and R
must be reduced by the portion of the mar-
keting studies expense of P that is incurred
in connection with export sales involving F
under the rules of paragraph (f) of this sec-
tion. The computation of the combined tax-
able income of R and F is as follows:

Combined Taxable Income of R and F
R’s gross receipts from export

SALES teiiiiiei $1,000,000

R’s cost of goods sold ............ $500,000

Combined Gross Income .............. $500,000
Less:

R’s other deductible expenses $100,000

F’s other deductible expenses 100,000

cated and apportioned under the rules of Apportionment of P’s ex-
paragraph (c)(1) of this section, as if P and R pense:
$100,000 x w ...... $25,000
$200,000 + $2,000,000
Total coieinieiiiiieiic e, vessels first leased by the taxpayer on

$225,000

$275,000

[T.D. 8228, 53 FR 35501, Sept. 14, 1988, as
amended by T.D. 8916, 65 FR 274, Jan. 3, 2001]

§1.861-15 Income from certain aircraft
or vessels first leased on or before
December 28, 1980.

(a) General rule. A taxpayer who owns
an aircraft or vessel described in para-
graph (b) of this section and who leases
the aircraft or vessel to a United
States person (other than a member of
the same controlled group of corpora-
tions (as defined in section 1563) as the
taxpayer) may elect under paragraph
(f) of this section to treat all amounts
includible in gross income with respect
to the aircraft or vessel as income from
sources within the United States for
any taxable year ending after the com-
mencement of the lease. This para-
graph (a) applies only with respect to
taxable years ending after August 15,
1971, and only with respect to leases en-
tered into after that date of aircraft or

or before December 28, 1980. An election
once made applies to the taxable year
for which made and to all subsequent
taxable years unless it is revoked or
terminated in accordance with para-
graph (g) of this section. A taxpayer
need not be a United States person to
be eligible to make the election under
this section, unless otherwise required
by a provision of law not contained in
the Internal Revenue Code of 1954. In
addition, the taxpayer need not be a
bank or other financial institution to
be eligible to make this election. The
term ‘‘United States person” as used in
this section has the meaning assigned
to it by section 7701(a)(30).

(b) Property to which the election ap-
plies—(1) section 38 property. An election
made under this section may be made
only if the aircraft or vessel is section
38 property, or property which would
be section 38 property but for section
48(a)(b) (relating to property used by
governmental units), at the time the
election is made and for all taxable
years to which the election applies.
The aircraft or vessel must be property

235



