§1.871-3

911(d)(1)(A), the rules of §§1.871-2 and
1.871-5 shall continue to apply for tax-
able years beginning after December 31,
1984. For purposes of determining
whether an individual is a resident of
the United States for estate and gift
tax purposes, see §20.0-1(b) (1) and (2)
and §25.2501-1(b) of this chapter, re-
spectively.

[T.D. 6500, 26 FR 11910, Nov. 26, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 8411,
57 FR 15241, Apr. 27, 1992]

§1.871-3 Residence of alien seamen.

In order to determine whether an
alien seaman is a resident of the
United States for purposes of the in-
come tax, it is necessary to decide
whether the presumption of nonresi-
dence (as prescribed by paragraph (b) of
§1.871-4) is overcome by facts showing
that he has established a residence in
the United States. Residence may be
established on a vessel regularly en-
gaged in coastwise trade, but the mere
fact that a sailor makes his home on a
vessel which is flying the United States
flag and is engaged in foreign trade is
not sufficient to establish residence in
the United States, even though the ves-
sel, while carrying on foreign trade,
touches at American ports. An alien
seaman may acquire an actual resi-
dence in the United States within the
rules laid down in §1.871-4, although
the nature of his calling requires him
to be absent for a long period from the
place where his residence is estab-
lished. An alien seaman may acquire
such a residence at a sailors’ boarding
house or hotel, but such a claim should
be carefully scrutinized in order to
make sure that such residence is bona
fide. The filing of Form 1078 or taking
out first citizenship papers is proof of
residence in the United States from the
time the form is filed or the papers
taken out, unless rebutted by other
evidence showing an intention to be a
transient.

§1.871-4 Proof of residence of aliens.

(a) Rules of evidence. The following
rules of evidence shall govern in deter-
mining whether or not an alien within
the United States has acquired resi-
dence therein for purposes of the in-
come tax.
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(b) Nonresidence presumed. An alien by
reason of his alienage, is presumed to
be a nonresident alien.

(c) Presumption rebutted—(1) Departing
alien. In the case of an alien who pre-
sents himself for determination of tax
liability before departure from the
United States, the presumption as to
the alien’s nonresidence may be over-
come by proof—

(i) That the alien, at least six months
before the date he so presents himself,
has filed a declaration of his intention
to become a citizen of the United
States under the naturalization laws;
or

(ii) That the alien, at least six
months before the date he so presents
himself, has filed Form 1078 or its
equivalent; or

(iii) Of acts and statements of the
alien showing a definite intention to
acquire residence in the United States
or showing that his stay in the United
States has been of such an extended na-
ture as to constitute him a resident.

(2) Other aliens. In the case of other
aliens, the presumption as to the
alien’s nonresidence may be overcome
by proof—

(i) That the alien has filed a declara-
tion of his intention to become a cit-
izen of the United States under the
naturalization laws; or

(ii) That the alien has filed Form 1078
or its equivalent; or

(iii) Of acts and statements of the
alien showing a definite intention to
acquire residence in the United States
or showing that his stay in the United
States has been of such an extended na-
ture as to constitute him a resident.

(d) Certificate. If, in the application of
paragraph (c)(1)(iii) or (2)(iii) of this
section, the internal revenue officer or
employee who examines the alien is in
doubt as to the facts, such officer or
employee may, to assist him in deter-
mining the facts, require a certificate
or certificates setting forth the facts
relied upon by the alien seeking to
overcome the presumption. Each such
certificate, which shall contain, or be
verified by, a written declaration that
it is made under the penalties of per-
jury, shall be executed by some cred-
ible person or persons, other than the
alien and members of his family, who
have known the alien at least six
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months before the date of execution of
the certificate or certificates.

§1.871-5 Loss of residence by an alien.

An alien who has acquired residence
in the United States retains his status
as a resident until he abandons the
same and actually departs from the
United States. An intention to change
his residence does not change his sta-
tus as a resident alien to that of a non-
resident alien. Thus, an alien who has
acquired a residence in the United
States is taxable as a resident for the
remainder of his stay in the United
States.

§1.871-6 Duty of witholding agent to
determine status of alien payees.

For the obligation of a witholding
agent to withold the tax imposed by
this section, see chapter 3 of the Inter-
nal Revenue Code and the regulations
thereunder.

[T.D. 8734, 62 FR 53416, Oct. 14, 1997]

§1.871-7 Taxation of nonresident alien
individuals not engaged in U.S.
business.

(a) Imposition of tax. (1) This section
applies for purposes of determining the
tax of a nonresident alien individual
who at no time during the taxable year
is engaged in trade or business in the
United States. However, see also
§1.871-8 where such individual is a stu-
dent or trainee deemed to be engaged
in trade or business in the United
States or where he has an election in
effect for the taxable year in respect to
real property income. Except as other-
wise provided in §1.871-12, a non-
resident alien individual to whom this
section applies is not subject to the tax
imposed by section 1 or section 1201(b)
but, pursuant to the provision of sec-
tion 871(a), is liable to a flat tax of 30
percent upon the aggregate of the
amounts determined under paragraphs
(b), (¢), and (d) of this section which
are received during the taxable year
from sources within the United States.
Except as specifically provided in such
paragraphs, such amounts do not in-
clude gains from the sale or exchange
of property. To determine the source of
such amounts, see sections 861 through
863, and the regulations thereunder.

§1.871-7

(2) The tax of 30 percent is imposed
by section 871(a) upon an amount only
to the extent the amount constitutes
gross income. Thus, for example, the
amount of an annuity which is subject
to such tax shall be determined in ac-
cordance with section 72.

(3) Deductions shall not be allowed in
determining the amount subject to tax
under this section except that losses
from sales or exchanges of capital as-
sets shall be allowed to the extent pro-
vided in section 871(a)(2) and paragraph
(d) of this section.

(4) Except as provided in §§1.871-9 and
1.871-10, a nonresident alien individual
not engaged in trade or business in the
United States during the taxable year
has no income, gain, or loss for the tax-
able year which is effectively con-
nected for the taxable year with the
conduct of a trade or business in the
United States. See section 864(c)(1)(B)
and §1.864-3.

(5) Gains and losses which, by reason
of section 871(d) and §1.871-10, are
treated as gains or losses which are ef-
fectively connected for the taxable
year with the conduct of a trade or
business in the United States by the
nonresident alien individual shall not
be taken into account in determining
the tax under this section. See, for ex-
ample, paragraph (c)(2) of §1.871-10.

(6) For special rules applicable in de-
termining the tax of certain non-
resident alien individuals, see para-
graph (b) of §1.871-1.

(b)Fixed or determinable annual or peri-
odical income—(1) General rule. The tax
of 30 percent imposed by section
871(a)(1) applies to the gross amount re-
ceived from sources within the United
States as fixed or determinable annual
or periodical gains, profits, or income.
Specific items of fixed or determinable
annual or periodical income are enu-
merated in section 871(a)(1)(A) as inter-
est, dividends, rents, salaries, wages,
premiums, annuities, compensations,
remunerations, and emoluments, but
other items of fixed or determinable
annual or periodical gains, profits, or
income are also subject to the tax, as,
for instance, royalties, including royal-
ties for the use of patents, copyrights,
secret processes and formulas, and
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