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which relate to the administration of
some phase of government will be con-
sidered governmental functions. For
example, the operation of libraries, toll
bridges, or local transportation serv-
ices and activities substantially equiv-
alent to the Federal Aviation Author-
ity, Interstate Commerce Commission,
or United States Postal Service will all
be considered governmental functions
for purposes of this section.

(5) Purchasing. The mere purchasing
of goods for the use of a foreign govern-
ment is not a commercial activity.

[T.D. 8211, 53 FR 24063, June 27, 1988]

§1.892-5T Controlled commercial enti-
ty (temporary regulations).

(a) In general. The exemption gen-
erally applicable to a foreign govern-
ment (as defined in §1.892-2T) for in-
come described in §1.892-3T does not
apply to income received by a con-
trolled commercial entity or received
(directly or indirectly) from a con-
trolled commercial entity. The term
‘“‘controlled commercial entity’”’ means
any entity engaged in commercial ac-
tivities as defined in §1.892-4T (whether
conducted within or outside the United
States) if the government—

(1) Holds (directly or indirectly) any
interest in such entity which (by value
or voting power) is 50 percent or more
of the total of such interests in such
entity, or

(2) Holds (directly or indirectly) a
sufficient interest (by value or voting
power) or any other interest in such
entity which provides the foreign gov-
ernment with effective practical con-
trol of such entity.

For purposes of this paragraph, the
term ‘‘entity” encompasses corpora-
tions and trusts (including pension
trusts described in §1.892-2T(c)) and es-
tates.

(b) Entities treated as engaged in
commercial activity—(1) U.S. real prop-
erty holding corporations. A TUnited
States real property holding corpora-
tion, as defined in section 897(c)(2) or a
foreign corporation that would be a
United States real property holding
corporation if it was a United States
corporation, shall be treated as en-
gaged in commercial activity and,
therefore, is a controlled commercial
entity if the requirements of paragraph

§1.892-5T

(a)(1) or (a)(2) of this section are satis-
fied.

(2) Central banks. Notwithstanding
paragraph (a) of this section, a central
bank of issue (as defined in §1.895-1(b))
shall be treated as a controlled com-
mercial entity only if it engages in
commercial activities within the
United States.

(3) Pension trusts. A pension trust, de-
scribed in §1.892-2T(c), which engages
in commercial activities within or out-
side the United States, shall be treated
as a controlled commercial entity. In-
come derived by such a pension trust is
not income of a foreign government for
purposes of the exemption from tax-
ation provided in section 892. A pension
trust described in §1.892-2T(c) shall not
be treated as a controlled commercial
entity if such trust solely earns income
which would not be unrelated business
taxable income (as defined in section
512(a)(1)) if the trust were a qualified
trust described in section 401(a). How-
ever, only income derived by a pension
trust that is described in §1.892-3T and
which is not from commercial activi-
ties as defined in §1.892-4T is exempt
from taxation under section 892.

(c) Control—(1) Attribution—(i) Rule.
In determining for purposes of para-
graph (a) of this section the interest
held by a foreign government, any in-
terest in an entity (whether or not en-
gaged in commercial activity) owned
directly or indirectly by an integral
part or controlled entity of a foreign
sovereign shall be treated as actually
owned by such foreign sovereign.

(ii) Illustration. The following exam-
ple illustrates the application of para-
graph (¢)(1)(i) of this section.

Example. FX, a controlled entity of foreign
sovereign FC, owns 20 percent of the stock of
Corp 1. Neither FX nor Corp 1 is engaged in
commercial activity anywhere in the world.
Corp 1 owns 60 percent of the stock of Corp
2, which is engaged in commercial activity.
The remaining 40 percent of Corp 2’s stock is
owned by Bureau, an integral part of foreign
sovereign FC. For purposes of determining
whether Corp 2 is a controlled commercial
entity of FC, Bureau will be treated as actu-
ally owning the 12 percent of Corp 2’s stock
indirectly owned by FX. Therefore, since Bu-
reau directly and indirectly owns 52 percent
of the stock of Corp 2, Corp 2 is a controlled
commercial entity of FC within the meaning
of paragraph (a) of this section. Accordingly,
dividends or other income received, directly

471



§1.892-5T

or indirectly, from Corp 2 by either Bureau
or FX will not be exempt from taxation
under section 892. Furthermore, dividends
from Corp 1 to the extent attributable to
dividends from Corp 2 will not be exempt
from taxation. Thus, a distribution from
Corp 1 to FX shall be exempt only to the ex-
tent such distribution exceeds Corp 1’s earn-
ings and profits attributable to the Corp 2
dividend amount received by Corp 1.

(2) Effective practical control. An enti-
ty engaged in commercial activity may
be treated as a controlled commercial
entity if a foreign government holds
sufficient interests in such entity to
give it ‘“‘effective practical control”
over the entity. Effective practical
control may be achieved through a mi-
nority interest which is sufficiently
large to achieve effective control, or
through creditor, contractual, or regu-
latory relationships which, together
with ownership interests held by the
foreign government, achieve effective
control. For example, an entity en-
gaged in commercial activity may be
treated as a controlled commercial en-
tity if a foreign government, in addi-
tion to holding a small minority inter-
est (by value or voting power), is also a
substantial creditor of the entity or
controls a strategic natural resource
which such entity uses in the conduct
of its trade or business, giving the for-
eign government effective practical
control over the entity.

(d) Related controlled entities—(1)
Brother/sister entities. Commercial ac-
tivities of a controlled entity are not
attributed to such entity’s other broth-
er/sister related entities. Thus, invest-
ment income described in §1.892-2T
that is derived by a controlled entity
that is not itself engaged in commer-
cial activity within or outside the
United States is exempt from taxation
notwithstanding the fact that such en-
tity’s brother/sister related entity is a
controlled commercial entity.

(2) Parent/subsidiary entities—(i) Sub-
sidiary to parent attribution. Commer-
cial activities of a subsidiary con-
trolled entity are not attributed to its
parent. Thus, investment income de-
scribed in §1.892-3T that is derived by a
parent controlled entity that is not
itself engaged in commercial activity
within or outside the United States is
exempt from taxation notwithstanding
the fact that its subsidiary is a con-
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trolled commercial entity. Dividends
or other payments of income received
by the parent controlled entity from
the subsidiary are not exempt under
section 892, because it constitutes in-
come received from a controlled com-
mercial entity. Furthermore, dividends
paid by the parent are not exempt to
the extent attributable to the divi-
dends received by the parent from the
subsidiary. Thus, a distribution by the
parent shall be exempt only to the ex-
tent such distribution exceeds earnings
and profits attributable to the dividend
received from its subsidiary.

(ii) Parent to subsidiary attribution.
Commercial activities of a parent con-
trolled entity are attributed to its sub-
sidiary. Thus, investment income de-
scribed in §1.892-3T that is derived by a
subsidiary controlled entity (not en-
gaged in commercial activity within or
outside the United States) is not ex-
empt from taxation under section 892 if
its parent is a controlled commercial
entity.

(3) Partnerships. Except for partners
of publicly traded partnerships, com-
mercial activities of a partnership are
attributable to its general and limited
partners for purposes of section 892.
For example, where a controlled entity
is a general partner in a partnership
engaged in commercial activities, the
controlled entity’s distributive share of
partnership income (including income
described in §1.892-3T) will not be ex-
empt from taxation under section 892.

(4) Ilustrations. The principles of this
section may be illustrated by the fol-
lowing examples.

Example 1. (a) The Ministry of Industry and
Development is an integral part of a foreign
sovereign under §1.892-2T'(a)(2). The Ministry
is engaged in commercial activity within the
United States. In addition, the Ministry re-
ceives income from various publicly traded
stocks and bonds, soybean futures contracts
and net leases on U.S. real property. Since
the Ministry is an integral part, and not a
controlled entity, of a foreign sovereign, it is
not a controlled commercial entity within
the meaning of paragraph (a) of this section.
Therefore, income described in §1.892-3T is
ineligible for exemption under section 892
only to the extent derived from the conduct
of commercial activities. Accordingly, the
Ministry’s income from the stocks and bonds
is exempt from U.S. tax.

(b) The facts are the same as in Erample
(1)(a), except that the Ministry also owns 75
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percent of the stock of R, a U.S. holding
company that owns all the stock of S, a U.S.
operating company engaged in commercial
activity. Ministry’s dividend income from R
is income received indirectly from a con-
trolled commercial entity. The Ministry’s
income from the stocks and bonds, with the
exception of dividend income from R, is ex-
empt from U.S. tax.

(c) The facts are the same as in Erample
(1)(a), except that the Ministry is a con-
trolled entity of a foreign sovereign. Since
the Ministry is a controlled entity and is en-
gaged in commercial activity, it is a con-
trolled commercial entity within the mean-
ing of paragraph (a) of this section, and none
of its income is eligible for exemption.

Example 2. (a) Z, a controlled entity of a
foreign sovereign, has established a pension
trust as part of a pension plan for the benefit
of its employees and former employees. The
pension trust (T), which meets the require-
ments of §1.892-2T(c), has investments in the
U.S. in various stocks, bonds, annuity con-
tracts, and a shopping center which is leased
and managed by an independent real estate
management firm. T also makes securities
loans in transactions that qualify under sec-
tion 1058. T’s investment in the shopping
center is not considered an unrelated trade
or business within the meaning of section
513(b). Accordingly, T will not be treated as
engaged in commercial activity. Since T is
not a controlled commercial entity, its in-
vestment income described in §1.892-3T, with
the exception of income received from the
operations of the shopping center, is exempt
from taxation under section 892.

(b) The facts are the same as Erample
(2)(a), except that T has an interest in a lim-
ited partnership which owns the shopping
center. The shopping center is leased and
managed by the partnership rather than by
an independent management firm. Managing
a shopping center, directly or indirectly
through a partnership of which a trust is a
member, would be considered an unrelated
trade or business within the meaning of sec-
tion 513(b) giving rise to unrelated business
taxable income. Since the commercial ac-
tivities of a partnership are attributable to
its partners, T will be treated as engaged in
commercial activity and thus will be consid-
ered a controlled commercial entity. Accord-
ingly, none of T’s income will be exempt
from taxation under section 892.

(c) The facts are the same as Example (2)(a),
except that Z is a controlled commercial en-
tity. The result is the same as in Example
(2)(a).

Example 3. (a) The Department of Interior,
an integral part of foreign sovereign FC,
wholly owns corporations G and H. G, in
turn, wholly owns S. G, H and S are each
controlled entities. G, which is not engaged
in commercial activity anywhere in the
world, receives interest income from depos-

§1.892-6T

its in banks in the United States. Both H and
S do not have any investments in the U.S.
but are both engaged in commercial activi-
ties. However, only S is engaged in commer-
cial activities within the United States. Be-
cause neither the commercial activities of H
nor the commercial activities of S are at-
tributable to the Department of Interior or
G, G’s interest income is exempt from tax-
ation under section 892.

(b) The facts are the same as Example
(3)(a), except that G rather than S is engaged
in commercial activities and S rather than G
receives the interest income from the United
States. Since the commercial activities of G
are attributable to S, S’s interest income is
not exempt from taxation.

Example 4. (a) K, a controlled entity of a
foreign sovereign, is a general partner in the
Daj partnership. The Daj partnership has in-
vestments in the U.S. in various stocks and
bonds and also owns and manages an office
building in New York. K will be deemed to be
engaged in commercial activity by being a
general partner in Daj even if K does not ac-
tually make management decisions with re-
gard to the partnership’s commercial activ-
ity, the operation of the office building. Ac-
cordingly K’s distributive share of partner-
ship income (including income derived from
stocks and bonds) will not be exempt from
taxation under section 892.

(b) The facts are the same as in Erample
(4)(a), except that the Daj partnership has
hired a real estate management firm to lease
offices and manage the building. Notwith-
standing the fact that an independent con-
tractor is performing the activities, the part-
nership shall still be deemed to be engaged
in commercial activity. Accordingly, K’s dis-
tributive share of partnership income (in-
cluding income derived from stocks and
bonds) will not be exempt from taxation
under section 892.

(c) The facts are the same as in Erample
(4)(a), except that K is a partner whose part-
nership interest is considered a publicly
traded partnership interest within the mean-
ing of section 7704. Under paragraph (d)(3) of
this section, the partnership’s commercial
activity will not be attributed to K. Since K
will not be deemed to be engaged in commer-
cial activity, K’s distributive share of part-
nership income derived from stocks and
bonds will be exempt from taxation under
section 892.

[T.D. 8211, 53 FR 24064, June 27, 1988]

§1.892-6T Income of international or-
ganizations (temporary regula-
tions).

(a) Exempt from tax. Subject to the
provisions of section 1 of the Inter-
national Organizations Immunities Act
(22 U.S.C. 288) (the provisions of which
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