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(g) Plus: amount determined
under paragraph (b)(3) of this
SECTION ..evuviiiiiiiiii i 0

(h) Earnings and profits limita-
BIOM .t 45,000
(i) Excess of amount excluded
under section 954(b)(2) from for-
eign base company income for
1976 ($75,000) over amount of
previously excluded subpart F
income withdrawn for 1977 from
investment in foreign base
company shipping operations
(825,000) .eeeniinniiieiiee e
(j) M’s amount of previously ex-
cluded subpart F income with-
drawn for 1978 from investment
in foreign base company ship-
ping operations (item (e), but
not to exceed the lesser of item
(h) oritem (1) ..oeveveveneininineninennns
(k) A’s pro rata share of M Cor-
poration’s amount of pre-
viously excluded subpart F in
come withdrawn for 1978 from
investment in foreign base
company shipping operations
(60 percent of $40,000) ................

50,000

40,000

24,000

Example 2. The facts are the same as in ex-
ample 1, except that M’s earnings and profits
(determined under paragraph (b)(2) of this
section) for 1976, 1977, and 1978 (item (f)) are
$30,000 instead of $45,000. M’s amount of pre-
viously excluded subpart F income with-
drawn for 1978 from investment in foreign
base company shipping operations is $30,000.
A’s pro rata share of such amount is $18,000
(60 percent of $30,000).

Example 3. The facts are the same as in ex-
ample 1, except that the excess of the
amount excluded under section 954(b)(2) for
1976 from M Corporation’s foreign base com-
pany income over the amount of its pre-
viously excluded subpart F income with-
drawn for 1977 from investment in foreign
base company shipping operations (item (i))
is $20,000 instead of $50,000. M’s amount of
previously excluded subpart F income with-
drawn for 1978 from investment in foreign
base company shipping operations is $20,000.
A’s pro rata share of such amount is $12,000
(60 percent of $20,000).

[T.D. 7894, 48 FR 22530, May 19, 1983; 48 FR
40888, Sept. 12, 1983]

§1.955A-2 Amount of a controlled for-
eign corporation’s qualified invest-
ments in foreign base company
shipping operations.

(a) Qualified investments—(1) In gen-
eral. Under section 955(b), for purposes
of sections 951 through 964, a controlled
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foreign corporation’s ‘‘qualified invest-
ments in foreign base company ship-
ping operations’ are investments in—

(i) Any aircraft or vessel, to the ex-
tent that such aircraft or vessel is used
(or hired or leased for use) in foreign
commerce,

(ii) Related shipping assets (within
the meaning of paragraph (b) of this
section),

(iii) Stock or obligations of a related
controlled foreign corporation, to the
extent provided in paragraph (c) of this
section,

(iv) A partnership, to the extent pro-
vided in paragraph (d) of this section,
and

(v) Stock or obligations of a less de-
veloped country shipping company de-
scribed in §1.955-5(b), as provided in
paragraph (h) of this section.

(2) Coordination of provisions. No
amount shall be counted as a qualified
investment in foreign base company
shipping operations under more than
one provision of this section. Thus, for
example, if a $10,000 investment in
stock of a controlled foreign corpora-
tion is treated as a qualified invest-
ment in foreign base company shipping
operations under both subparagraphs
(1)(iii) and (v) of this paragraph, then
such $10,000 is counted only once as a
qualified investment in foreign base
company shipping operations.

(8) Definitions. If the meaning of any
term is defined or explained in §1.954-6,
then such term shall have the same
meaning when used in this section.

(4) Extent of use. (i) For purposes of
subparagraph (1)(i) of this paragraph
and paragraph (b)(1) of this section, the
extent to which an asset of a controlled
foreign corporation is used during a
taxable year in foreign base company
shipping operations shall be deter-
mined on the basis of the proportion
for such year which the foreign base
company shipping income derived from
the use of such asset bears to the total
gross income derived from the use of
such asset.

(ii) For purposes of determining
under subdivision (i) of this subpara-
graph the amounts of foreign base com-
pany shipping income and gross income
of a controlled foreign corporation—

(A) Such amounts shall be deemed to
include an arm’s length charge (see
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§1.954-6(h)(b)) for services performed by
such corporation for itself,

(B) Such amounts shall be deemed to
include an arm’s length charge for the
use of an asset (such as a vessel under
construction or laid up for repairs)
which is held for use in foreign base
company shipping operations, but is
not actually so used,

(C) Foreign base company shipping
income shall be deemed to include
amounts earned in taxable years begin-
ning before January 1, 1976, and

(D) The district director shall make
such other adjustments to such
amounts as are necessary to properly
determine the extent to which any
asset is used in foreign base company
shipping operations.

(b) Related shipping assets—(1) In gen-
eral. For purposes of this section, the
term ‘‘related shipping asset’”> means
any asset which is used (or held for
use) for or in connection with the pro-
duction of income described in §1.954—
6(b)(1)(1) or (ii), but only to the extent
that such asset is so used (or is so held
for use).

(2) Examples. Examples of assets of a
controlled foreign corporation which
are used (or held for use) for or in con-
nection with the production of income
described in subparagraph (1) of this
paragraph include—

(i) Money, bank deposits, and other
temporary investments which are rea-
sonably necessary to meet the working
capital requirements of such corpora-
tion in its conduct of foreign base com-
pany shipping operations,

(ii) Accounts receivable and evi-
dences of indebtedness which arise
from the conduct of foreign base com-
pany shipping operations by such cor-
poration or by a related person,

(iii) Amounts (other than amounts
described in subdivision (i) of this sub-
paragraph) deposited in bank accounts
or invested in readily marketable secu-
rities pursuant to a specific, definite,
and feasible plan to purchase any tan-
gible asset for use in foreign base com-
pany shipping operations,

(iv) Amounts paid into escrow to se-
cure the payment of (A) charter hire
for an aircraft, vessel, or other asset
used in foreign base company shipping
operations or (B) a debt which con-
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stitutes a specific charge against such
an asset,

(v) Capitalized expenditures (such as
progress payments) made under a con-
tract to purchase any asset for use in
foreign base company shipping oper-
ations,

(vi) Prepaid expense and deferred
charges incurred in the course of for-
eign base company shipping operations,

(vii) Stock acquired and retained to
insure a source of supplies or services
used in the conduct of foreign base
company shipping operations, and

(viii) Currency futures acquired and
retained as a hedge against inter-
national currency fluctuations in con-
nection with foreign base company
shipping operations.

(38) Limitations—(i) Vessels generally.
Notwithstanding any other provision of
this paragraph, the term ‘‘related ship-
ping assets” does not include any
money or other intangible assets of a
controlled foreign corporation, to the
extent that such assets are permitted
to accumulate in excess of the reason-
ably anticipated needs of the business.

(ii) Safe harbor. If a controlled foreign
corporation accumulates money or
other intangible assets pursuant to a
plan to purchase one or more vessels
for use in foreign commerce, and if—

(A) The amount so accumulated, plus

(B) The sum of the amounts accumu-
lated by other controlled foreign cor-
porations which are related persons
(within the meaning of section
954(d)(3)) pursuant to similar plans,
does not exceed 110 percent of a reason-
able down payment on each vessel
planned to be purchased within a rea-
sonable period, then such plan will be
considered to be feasible. For purposes
of the preceding sentence, a reasonable
down payment shall not exceed 28 per-
cent of the total cost of acquisition.
The determination dates applicable to
the taxable year of a controlled foreign
corporation are those set forth in para-
graph (¢)(2)(ii) of this section. In the
case of accumulation of assets which
do not come within the safe harbor
limitation of this subdivision (ii), in
determining whether such assets have
accumulated beyond the reasonably an-
ticipated needs of the business, factors
to be taken into account include, but
are not limited to, the availability of
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financing to purchase a vessel and the
availability of a vessel suitable for the
purposes to which the vessel is to be
put.

(iii) Other assets. In determining
whether a plan to purchase any asset
other than a vessel for use in foreign
base company shipping operations is
feasible, principles similar to those
stated in subdivision (ii) of this sub-
paragraph shall be applied.

(4) Cross-reference. See §1.954-7(c) for
additional illustrations bearing on the
application of this paragraph.

(c) Stock and obligations—(1) In gen-
eral. Investments by a controlled for-
eign corporation (the ‘‘first corpora-
tion’’) in stock or obligations of a sec-
ond controlled foreign corporation
which is a related person (within the
meaning of section 954(d)(3) are consid-
ered to be qualified investments in for-
eign base company shipping operations
to the extent that the assets of such
second corporation are used (or held for
use) in foreign base company shipping
operations. See subparagraph (2) of this
paragraph. However, an investment in
an obligation of the second corporation
will not be considered a qualified in-
vestment in foreign base company ship-
ping operations if the obligation rep-
resents a liability which constitutes a
specific charge (nonrecourse or other-
wise) against an asset of the second
corporation which is not either—

(i) An aircraft or vessel used (or held
for use) to some extent in foreign com-
merce, or

(ii) An asset described in paragraphs
(a)(1)(ii) through (v) of this section.

(2) Extent of use. On any determina-
tion date applicable to a taxable year
of the first corporation, the extent to
which the assets of the second corpora-
tion are used in foreign base company
shipping operations shall be deter-
mined on the basis of the proportion
which the amount of such second cor-
poration’s qualified investments in for-
eign base company shipping operations
bears to its net worth, such proportion
to be determined at the close of the
second corporation’s last taxable year
which ends on or before such deter-
mination date. For purposes of the pre-
ceding sentence—

(i) A controlled foreign corporation’s
net worth is the total adjusted basis of
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the corporate assets reduced by the
total outstanding principal amount of
the corporate liabilities, and

(ii) The determination dates applica-
ble to a taxable year of a controlled
foreign corporation are—

(A) Except as provided in (B) of this
subdivision, the close of such taxable
yvear and the close of the preceding tax-
able year, and

(B) With respect to a United States
shareholder who has made an election
under section 955(b)(3) to determine
such corporation’s increase in qualified
investments in foreign base company
shipping operations at the close of the
following taxable year, the close of
such taxable year and the close of the
taxable year immediately following
such taxable year.

(8) Illustrations. The application of
this paragraph may be illustrated by
the following examples:

Example 1. On December 31, 1976, controlled
foreign corporation X owns 100 percent of the
single class of stock of controlled foreign
corporation Y. X and Y both use the calendar
year as the taxable year. On December 31,
1976, Y’s assets consist of a vessel used in for-
eign commerce, related shipping assets, and
other assets unrelated to its foreign base
company shipping operations. On such date
Y has qualified investments in foreign base
company shipping operations (determined
under paragraph (g) of this section) of
$60,000, and a net worth of $100,000. If X’s in-
vestment in the stock of Y is $50,000, then
$30,000 of such amount, i.e.,

$60,000
$100,000

is a qualified investment in foreign base
company shipping operations.

Example 2. The facts are the same as in ex-
ample 1, except that on December 31, 1976,
Y’s assets consist entirely of a vessel used in
foreign commerce and related shipping as-
sets, Y has qualified investments in foreign
base company shipping operations (deter-
mined under paragraph (g) of this section) of
$16,000 and (therefore) a net worth of $16,000.
If X’s investment in the stock of Y is $50,000,
then the entire $50,000, i.e.,

$16,000
$16,000

is a qualified investment in foreign base
company shipping operations.

x $50,000

x $50,000
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Example 3. On December 31, 1980, controlled
foreign corporation J owns two notes of con-
trolled foreign corporation K, which is a re-
lated person (within the meaning of section
954(d)(3)). Both J and K use the calendar year
as the taxable year. J’s adjusted basis in
each of the two notes is $100,000. The first
note is secured only by the general credit of
K. The second note is secured by (and, there-
fore, constitutes a specific charge on) a hotel
owned by K in a foreign country. On Decem-
ber 31, 1980, K has qualified investments in
foreign base company shipping operation
with an adjusted basis of $500,000 (before ap-
plying the rules of paragraph (g) of this sec-
tion). The adjusted basis of all of K’s cor-
porate assets is $1,100,000. K’s only liabilities
are the two notes. The amount of K’s quali-
fied investments in foreign base company
shipping operations (determined under para-
graph (g) of this section) is $450,000. K’s net
worth is $900,000. The amount of J’s qualified
investment in foreign base company shipping
operations in respect of the first note is
$50,000, i.e.,

$450,000
$900,000

The amount of J’s qualified investment in
respect of the second note is zero (see the
last sentence of paragraph (c)(1) of this sec-
tion).

x $100,000

(d) Partnerships—(1) In general. A con-
trolled foreign corporation’s invest-
ment in a partnership at the close of
any taxable year of such corporation
shall be considered a qualified invest-
ment in foreign base company shipping
operations to the extent of the propor-
tion which such corporation’s foreign
base company shipping income for such
taxable year would bear to its gross in-
come for such taxable year if—

(i) Such corporation had realized no
income other than its distributive
share of the partnership gross income,
and

(ii) Such corporation’s income were
adjusted in accordance with the rules
stated in paragraphs (a)(4)(ii)(B) and
(D) of this section.

(2) Transitional rule. For purposes of
subparagraph (1)(i) of this paragraph,
the controlled foreign corporation’s
distributive share of the partnership
gross income shall not include any
amount attributable to income earned
by the partnership before the first day
of such corporation’s first taxable year
beginning after December 31, 1975.
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(3) Cross-reference. See paragraph
(g2)(4) of this section for rules relating
to the determination of the amount of
a controlled foreign corporation’s in-
vestment in a partnership.

(e) Trusts—(1) In general. An invest-
ment in a trust is not a qualified in-
vestment in a foreign base company
shipping operations.

(2) Grantor trusts. Notwithstanding
subparagraph (1) of this pargraph, if a
controlled foreign corporation is treat-
ed as the owner of any portion of a
trust under subpart E of part I of sub-
chapter J (relating to grantors and
others treated as substantial owners),
then for purposes of this section such
controlled foreign corporation is
deemed to be the actual owner of such
portion of the assets of the trust. Ac-
cordingly, its investments in such as-
sets (as determined under paragraph
(2)(b) of this section) may be treated as
a qualified investment in foreign base
company shipping operations.

(3) Definitions. For purposes of this
section, the term ‘‘trust’” means a
trust as defined in §301.7701-4.

(f) Excluded property. For purposes of
paragraph (a) of this section, property
acquired principally for the purpose of
artificially increasing the amount of a
controlled foreign corporation’s quali-
fied investments in foreign base com-
pany shipping operations will not be
recognized; whether an item of prop-
erty is acquired principally for such
purpose will depend upon all the facts
and circumstances of each case. One of
the factors that will be considered in
making such a determination with re-
spect to an item of property is whether
the item is disposed of within 6 months
after the date of its acquisition.

(g) Amount attributable to property—(Q1)
General rule. For purposes of this sec-
tion, the amount taken into account
under section 955(b)(4) with respect to
any property which constitutes a quali-
fied investment in foreign base com-
pany shipping operations shall be its
adjusted basis as of the applicable de-
termination date, reduced by the out-
standing principal amount of any li-
ability (other than a liability described
in subparagraph (2) of this paragraph)
to which such property is subject on
such date including a liability secured
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only by the general credit of the con-
trolled foreign corporation. Liabilities
shall be taken into account in the fol-
lowing order:

(i) The adjusted basis of each and
every item of corporate property shall
be reduced by any specific charge (non-
recourse or otherwise) to which such
item is subject. For this purpose, if a
liability constitutes a specific charge
against several items of property and
cannot definitely be allocated to any
single item of property, the specific
charge shall be apportioned against
each of such items of property in that
ratio which the adjusted basis of such
item on the applicable determination
date bears to the adjusted basis of all
such items on such date. The excess
against property over the adjusted
basis of such property shall be taken
into account as a liability secured only
by the general credit of the corpora-
tion.

(ii) A liability which is evidenced by
an open account or which is secured
only by the general credit of the con-
trolled foreign corporation shall be ap-
portioned against each and every item
of corporate property in that ratio
which the adjusted basis of such item
on the applicable determination date
(reduced as provided in subdivision (i)
of this subparagraph) bears to the ad-
justed basis of all the corporate prop-
erty on such date (reduced as provided
in subdivision (i) of this subparagraph);
provided that no liability shall be ap-
portioned under this subdivision
against any stock or obligations de-
scribed in paragraph (h)(1) of this sec-
tion.

(2) Ezxcluded charges. For purposes of
subparagraph (1) of this paragraph, a li-
ability created principally for the pur-
pose of artificially increasing or de-
creasing the amount of a controlled
foreign corporation’s qualified invest-
ments in foreign base company ship-
ping operations will not be recognized.
Whether a liability is created prin-
cipally for such purpose will depend
upon all the facts and circumstances of
each case. One of the factors that will
be considered in making such a deter-
mination with respect to a loan is
whether the loan was both created
after November 20, 1974, and is from a
related person, as defined in section
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954(d)(3) and paragraph (e) of §1.954-1.
Another such factor is whether the li-
ability was created after March 29,
1975, in a taxable year beginning before
January 1, 1976. For purposes of this
paragraph (g)(2), payments on liabil-
ities which are represented by an open
account are credited against the ac-
count transactions arising earliest in
time.

(3) Statement required. If for purposes
of this section the adjusted basis of
property which constitutes a qualified
investment in foreign base company
shipping operations by a controlled for-
eign corporation is reduced on the
ground that such property is subject to
a liability, each United States share-
holder shall attach to his return a
statement setting forth the adjusted
basis of the property before the reduc-
tion and the amount and nature of the
reduction.

(4) Partnership interest. If a controlled
foreign corporation is a partner in a
partnership, its investment in the part-
nership taken into account under sec-
tion 955(b)(4) shall be its adjusted basis
in the partnership determined under
section 722 or 742, adjusted as provided
in section 705, and reduced as provided
in subparagraph (1) of this paragraph.
(However, if the partnership is not en-
gaged solely in the conduct of foreign
base company shipping operations,
such amount shall be taken into ac-
count only to the extent provided in
paragraph (d)(1) of this section).

(5) Grantor trust. If a controlled for-
eign corporation is deemed to own a
portion of the assets of a trust under
paragraph (e)(2) of this section then the
amount taken into account under sec-
tion 955 (b)(4) with respect to such as-
sets shall be determined as provided in
subparagraph (1) of this paragraph by
the application of the following rules:

(i) Such controlled foreign corpora-
tion’s adjusted basis in such assets
shall be deemed to be a proportionate
share of the trust’s adjusted basis in
such assets, and

(ii) A proportionate share of the li-
abilities of the trust shall be deemed to
be liabilities of such controlled foreign
corporation and to constitute specific
charges against such assets.

333



§ 1.955A-3

(6) Translation into United States dol-
lars. The amounts determined in ac-
cordance with this paragraph shall be
translated into United States dollars in
accordance with the principles of
§1.964-1(e)(4).

(h) Investments in shipping companies
under prior law—(1) In general. If an
amount invested in stock or obliga-
tions of a less developed country ship-
ping company described in §1.955-5(b) is
treated as a qualified investment in
less developed countries under §1.955-2
(applied without regard to paragraph
(b)(5)(ii) thereof) on the applicable de-
termination date for purposes of sec-
tion 954(g) or section 955(a)(2) with re-
spect to a taxable year beginning after
December 31, 1975, then such amount
shall be treated as a qualified invest-
ment in foreign base company shipping
operations on such determination date.
See section 955(b)(5).

(2) Effect on prior law. See §1.955—
2(b)(5)(ii) for the rule that investments
which are treated as qualified invest-
ments in foreign base company ship-
ping operations under subparagraph (1)
of this paragraph shall not be treated
as qualified investments in less devel-
oped countries for purposes of section
951(a)(1)(A)(ii).

(3) Illustration. The application of this
paragraph may be illustrated by the
following example:

Example. (a) Throughout the period here in-
volved, controlled foreign corporation X
owns 100 percent of the single class of stock
of controlled foreign corporation Y, X and Y
each use the calendar years as the taxable
year. At the close of 1975, X’s $50,000 invest-
ment in the stock of Y is treated as a quali-
fied investment in less developed countries
under §1.955-2 (applied without regard to
§1.955-2(b)(5)(ii), and Y is a less developed
country shipping company described in
§1.955-5(Db).

(b) On December 31, 1976, Y is still a less
developed country shipping company and X’s
$50,000 investment in the stock of Y is still
treated as a qualified investment in less de-
veloped countries under §1.955-2 (applied
without regard to §1.955-2(b)(5)(ii). Under
subparagraph (1) of this paragraph X’s entire
$50,000 investment in the stock of Y is treat-
ed as a qualified investment in foreign base
company shipping operations.

(c) For 1977, Y’s gross income is $10,000 and
Y’s foreign base company shipping income is
$7,500. Since Y fails to meet the 80-percent
income test of §1.955-5(b)(1), Y is no longer a
less developed country shipping company de-

26 CFR Ch. | (4-1-01 Edition)

scribed in §1-955-5(b), and X’s investment in
the stock of Y is no longer treated as a quali-
fied investment in less developed countries
under §1.955-2 (applied without regard to
§1.955-2(b)(5b)(ii). However, assume that on
December 31, 1977, Y’s net worth (as defined
in paragraph (c)(2)(1) of this section) is
$100,000, that Y’s qualified investments in
foreign base company shipping operations
(determined under this section) on December
31, 1977, are $75,000, and that X’s investment
in the stock of Y (as determined under para-
graph (g) of this section) continues to be
$50,000. Then $67,500, i.e.,

$75,000

$100,000

of X’s $50.000 investment in the stock of Y is
treated as a qualified investment in foreign
company shipping operations under para-
graph (c) of this section.

(d) For 1978, all of Y’s gross income is for-
eign base company shipping income. Al-
though Y is again a less developed country
shipping company described in §1.955-5(b),
X’s investment in the stock of Y is no longer
treated as a qualified investment in less de-
veloped countries under §1.955-2(b)(5)(iii).
Thus, X’s investment in the stock of Y is not
treated as a qualified investment in foreign
base company shipping operations under sub-
paragraph (1) of this paragraph. However, X’s
investment in the stock of Y may be so
treated under another provision of this sec-
tion, as was the case in item (c) of this exam-
ple.

(Secs. 955 (b)(2) and 7805 of the Internal Rev-
enue Code of 1954 (89 Stat. 63; 26 U.S.C.
955(b)(2), and 68A Stat. 917; 26 U.S.C. 7805))

[T.D. 7894, 48 FR 22532, May 19, 1983; 48 FR
40888, Sept. 12, 1983, as amended by T.D. 7959,
49 FR 22280, May 29, 1984]

x $50,000

§1.955A-3 Election as to qualified in-
vestments by related persons.

(a) In general. If a United States
shareholder elects the benefits of sec-
tion 955(b) 2 with respect to a related
group (as defined in paragraph (b)(1) of
this section) of controlled foreign cor-
porations, then an investment in for-
eign base company shipping operation
made by one member of such group will
be treated as having been made by an-
other member to the extent provided in
paragraph (c)(4) of this section, and
each member will be subject to the
other provisions of paragraph (c) of
this section. An election once made
shall apply for the taxable year for
which it is made and for all subsequent
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