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or terminate was exercisable by the de-
cedent only in conjunction with a per-
son having a substantial adverse inter-
est in the transferred property, or in
conjunction with several persons some
or all of whom held such an adverse in-
terest, there is included in the dece-
dent’s gross estate only the value of
any interest or interests held by a per-
son or persons not required to joint in
the exercise of the power plus the value
of any insubstantial adverse interest or
interests of a person or persons re-
quired to join in the exercise of the
power.

(e) Powers relinquished in contempla-
tion of death—(1) In general. If a power
to alter, amend, revoke, or terminate
would have resulted in the inclusion of
an interest in property in a decedent’s
gross estate under section 2038 if it had
been held until the decedent’s death,
the relinquishment of the power in con-
templation of the decedent’s death
within 3 years before his death results
in the inclusion of the same interest in
property in the decedent’s gross estate,
except to the extent that the power
was relinquished for an adequate and
full consideration in money or money’s
worth (see § 20.2043–1). For the meaning
of the phrase ‘‘in contemplation of
death’’, see paragraph (c) of § 20.2035–1.

(2) Transfers before June 23, 1936. In
the case of a transfer made before June
23, 1936, section 2038 applies only to a
relinquishment made by the decedent.
However, in the case of a transfer made
after June 22, 1936, section 2038 also ap-
plies to a relinquishment made by a
person or persons holding the power in
conjunction with the decedent, if the
relinquishment was made in con-
templation of the decedent’s death and
had the effect of extinguishing the
power.

(f) Effect of disability to relinquish
power in certain cases. Notwithstanding
anything to the contrary in paragraphs
(a) through (e) of this section the pro-
visions of this section do not apply to
a transfer if—

(1) The relinquishment on or after
January 1, 1940, and on or before De-
cember 31, 1947, of the power would, by
reason of section 1000(e), of the Inter-
nal Revenue Code of 1939, be deemed
not a transfer of property for the pur-

pose of the gift tax under chapter 4 of
the Internal Revenue Code of 1939, and

(2) The decedent was, for a contin-
uous period beginning on or before Sep-
tember 30, 1947, and ending with his
death, after August 16, 1954, under a
mental disability to relinquish a
power.
For the purpose of the foregoing provi-
sion, the term ‘‘mental disability’’
means mental incompetence, in fact, to
release the power whether or not there
was an adjudication of incompetence.
Such provision shall apply even though
a guardian could have released the
power for the decedent. No interest
shall be allowed or paid on any over-
payment allowable under section
2038(c) with respect to amounts paid
before August 7, 1959.

[T.D. 6296, 23 FR 4529, June 24, 1958, as
amended by T.D. 6600, 27 FR 4985, May 29,
1962]

§ 20.2039–1 Annuities.
(a) In general. A decedent’s gross es-

tate includes under section 2039 (a) and
(b) the value of an annuity or other
payment receivable by any beneficiary
by reason of surviving the decedent
under certain agreements or plans to
the extent that the value of the annu-
ity or other payment is attributable to
contributions made by the decedent or
his employer. Section 2039 (a) and (b),
however, has no application to an
amount which constitutes the proceeds
of insurance under a policy on the de-
cedent’s life. Paragraph (b) of this sec-
tion describes the agreements or plans
to which section 2039 (a) and (b) ap-
plies; paragraph (c) of this section pro-
vides rules for determining the amount
includible in the decedent’s gross es-
tate; and paragraph (d) of this section
distinguishes proceeds of life insur-
ance. The fact that an annuity or other
payment is not includible in a dece-
dent’s gross estate under section 2039
(a) and (b) does not mean that it is not
includible under some other section of
Part III of Subchapter A of Chapter 11.
However, see section 2039 (c) and (d)
and § 20.2039–2 for rules relating to the
exclusion from a decedent’s gross es-
tate of annuities and other payments
under certain ‘‘qualified plans’’.

(b) Agreements or plans to which sec-
tion 2039 (a) and (b) applies. (1) Section
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2039 (a) and (b) applies to the value of
an annuity or other payment receiv-
able by any beneficiary under any form
of contract or agreement entered into
after March 3, 1931, under which—

(i) An annuity or other payment was
payable to the decedent, either alone
or in conjunction with another person
or persons, for his life or for any period
not ascertainable without reference to
his death or for any period which does
not in fact end before his death, or

(ii) The decedent possessed, for his
life or for any period not ascertainable
without reference to his death or for
any period which does not in fact end
before his death, the right to receive
such an annuity or other payment, ei-
ther alone or in conjunction with an-
other person or persons.
The term ‘‘annuity or other payment’’
as used with respect to both the dece-
dent and the beneficiary has reference
to one or more payments extending
over any period of time. The payments
may be equal or unequal, conditional
or uncondititional, periodic or spo-
radic. The term ‘‘contract or agree-
ment’’ includes any arrangement, un-
derstanding or plan, or any combina-
tion of arrangements, understandings
or plans arising by reason of the dece-
dent’s employment. An annuity or
other payment ‘‘was payable’’ to the
decedent if, at the time of his death,
the decedent was in fact receiving an
annuity or other payment, whether or
not he had an enforceable right to have
payments continued. The decedent
‘‘possessed the right to receive’’ an an-
nuity or other payment if, immediately
before his death, the decedent had an
enforceable right to receive payments
at some time in the future, whether or
not, at the time of his death, he had a
present right to receive payments. In
connection with the preceding sen-
tence, the decedent will be regarded as
having had ‘‘an enforceable right to re-
ceive payments at some time in the fu-
ture’’ so long as he had complied with
his obligations under the contract or
agreement up to the time of his death.
For the meaning of the phrase ‘‘for his
life or for any period not ascertainable
without reference to his death or for
any period which does not in fact end
before his death’’, see section 2036 and
§ 20.2036–1.

(2) The application of this paragraph
is illustrated and more fully explained
in the following examples. In each ex-
ample: (i) It is assumed that all trans-
actions occurred after March 3, 1931,
and (ii) the amount stated to be includ-
ible in the decedent’s gross estate is de-
termined in accordance with the provi-
sions of paragraph (c) of this section.

Example (1). The decedent purchased an an-
nuity contract under the terms of which the
issuing company agreed to pay an annuity to
the decedent for his life and, upon his death,
to pay a specified lump sum to his des-
ignated beneficiary. The decedent was draw-
ing his annuity at the time of his death. The
amount of the lump sum payment to the
beneficiary is includible in the decedent’s
gross estate under section 2039 (a) and (b).

Example (2). Pursuant to a retirement plan,
the employer made contributions to a fund
which was to provide the employee, upon his
retirement at age 60, with an annuity for
life, and which was to provide the employee’s
wife, upon his death after retirement, with a
similar annuity for life. The benefits under
the plan were completely forfeitable during
the employee’s life, but upon his death after
retirement, the benefits to the wife were for-
feitable only upon her remarriage. The em-
ployee had no right to originally designate
or to ever change the employer’s designation
of the surviving beneficiary. The retirement
plan at no time met the requirements of sec-
tion 401(a) (relating to qualified plans). As-
sume that the employee died at age 61 after
the employer started payment of his annuity
as described above. The value of the wife’s
annuity is includible in the decedent’s gross
estate under section 2039 (a) and (b).
Includibility in this case is based on the fact
that the annuity to the decedent ‘‘was pay-
able’’ at the time of his death. The fact that
the decedent’s annuity was forfeitable is of
no consequence since, at the time of his
death, he was in fact receiving payments
under the plan. Nor is it important that the
decedent had no right to choose the sur-
viving beneficiary. The element of forfeit-
ability in the wife’s annuity may be taken
into account only with respect to the valu-
ation of the annuity in the decedent’s gross
estate.

Example (3). Pursuant to a retirement plan,
the employer made contributions to a fund
which was to provide the employee, upon his
retirement at age 60, with an annuity of $100
per month for life, and which was to provide
his designated beneficiary, upon the employ-
ee’s death after retirement, with a similar
annuity for life. The plan also provided that
(a) upon the employee’s separation from
service before retirement, he would have a
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nonforfeitable right to receive a reduced an-
nuity starting at age 60, and (b) upon the em-
ployee’s death before retirement, a lump
sum payment representing the amount of the
employer’s contributions credited to the em-
ployee’s account would be paid to the des-
ignated beneficiary. The plan at no time met
the requirements of section 401(a) (relating
to qualified plans). Assume that the em-
ployee died at age 49 and that the designated
beneficiary was paid the specified lump sum
payment. Such amount is includible in the
decedent’s gross estate under section 2039 (a)
and (b). Since immediately before his death,
the employee had an enforceable right to re-
ceive an annuity commencing at age 60, he is
considered to have ‘‘possessed the right to
receive’’ an annuity as that term is used in
section 2039 (a). If, in this example, the em-
ployee would not be entitled to any benefits
in the event of his separation from service
before retirement for any reason other than
death, the result would be the same so long
as the decedent had complied with his obli-
gations under the contract up to the time of
his death. In such case, he is considered to
have had, immediately before his death, an
enforceable right to receive an annuity com-
mencing at age 60.

Example (4). Pursuant to a retirement plan,
the employee made contributions to a fund
which was to provide the employee, upon his
retirement at age 60, with an annuity for
life, and which was to provide his designated
beneficiary, upon the employee’s death after
retirement, with a similar annuity for life.
The plan provided, however, that no benefits
were payable in the event of the employee’s
death before retirement. The retirement
plan at no time met the requirements of sec-
tion 401(a) (relating to qualified plans). As-
sume that the employee died at age 59 but
that the employer nevertheless started pay-
ment of an annuity in a slightly reduced
amount to the designated beneficiary. The
value of the annuity is not includible in the
decedent’s gross estate under section 2039 (a)
and (b). Since the employee died before
reaching the retirement age, the employer
was under no obligation to pay the annuity
to the employee’s designated beneficiary.
Therefore, the annuity was not paid under a
‘‘contract or agreement’’ as that term is
used in section 2039 (a). If, however, it can be
established that the employer has consist-
ently paid an annuity under such cir-
cumstances, the annuity will be considered
as having been paid under a ‘‘contract or
agreement’’.

Example (5). The employer made contribu-
tions to a retirement fund which were cred-
ited to the employee’s individual account.
Under the plan, the employee was to receive
one-half the amount credited to his account
upon his retirement at age 60, and his des-
ignated beneficiary was to receive the other
one-half upon the employee’s death after re-

tirement. If the employee should die before
reaching the retirement age, the entire
amount credited to his account at such time
was to be paid to the designated beneficiary.
The retirement plan at no time met the re-
quirements of section 401(a) (relating to
qualified plans). Assume that the employee
received one-half the amount credited to his
account upon reaching the retirement age
and that he died shortly thereafter. Since
the employee received all that he was enti-
tled to receive under the plan before his
death, no amount was payable to him for his
life or for any period not ascertainable with-
out reference to his death, or for any period
which did not in fact end before his death.
Thus, the amount of the payment to the des-
ignated beneficiary is not includible in the
decedent’s gross estate under section 2039 (a)
and (b). If, in this example, the employee
died before reaching the retirement age, the
amount of the payment to the designated
beneficiary would be includible in the dece-
dent’s gross estate under section 2039 (a) and
(b). In this latter case, the decedent pos-
sessed the right to receive lump sum pay-
ment for a period which did not in fact end
before his death.

Example (6). The employer made contribu-
tions to two different funds set up under two
different plans. One plan was to provide the
employee upon his retirement at age 60, with
an annuity for life, and the other plan was to
provide the employee’s designated bene-
ficiary, upon the employee’s death, with a
similar annuity for life. Each plan was estab-
lished at a different time and each plan was
administered separately in every respect.
Neither plan at any time met the require-
ments of section 401(a) (relating to qualified
plans). The value of the designated bene-
ficiary’s annuity is includible in the employ-
ee’s gross estate. All rights and benefits ac-
cruing to an employee and to others by rea-
son of the employment (except rights and
benefits accruing under certain plans meet-
ing the requirements of section 401(a) (see
§ 20.2039–2)) are considered together in deter-
mining whether or not section 2039 (a) and
(b) applies. The scope of section 2039 (a) and
(b) cannot be limited by indirection.

(c) Amount includible in the gross es-
tate. The amount to be included in a de-
cedent’s gross estate under section 2039
(a) and (b) is an amount which bears
the same ratio to the value at the dece-
dent’s death of the annuity or other
payment receivable by the beneficiary
as the contribution made by the dece-
dent, or made by his employer (or
former employer) for any reason con-
nected with his employment, to the
cost of the contract or agreement bears
to its total cost. In applying this ratio,
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the value at the decedent’s death of the
annuity or other payment is deter-
mined in accordance with the rules set
forth in §§ 20.2031–1, 20.2031–7, 20.2031–8,
and 20.2031–9. The application of this
paragraph may be illustrated by the
following examples:

Example (1). On January 1, 1945, the dece-
dent and his wife each contributed $15,000 to
the purchase price of an annuity contract
under the terms of which the issuing com-
pany agreed to pay an annuity to the dece-
dent and his wife for their joint lives and to
continue the annuity to the survivor for his
life. Assume that the value of the survivor’s
annuity at the decedent’s death (computed
under § 20.2031–8) is $20,000. Since the dece-
dent contributed one-half of the cost of the
contract, the amount to be included in his
gross estate under section 2039 (a) and (b) is
$10,000.

Example (2). Under the terms of an employ-
ment contract entered into on January 1,
1945, the employer and the employee made
contributions to a fund which was to provide
the employee, upon his retirement at age 60,
with an annuity for life, and which was to
provide his designated beneficiary, upon the
employee’s death after retirement, with a
similar annuity for life. The retirement fund
at no time formed part of a plan meeting the
requirements of section 401(a) (relating to
qualified plans). Assume that the employer
and the employee each contributed $5,000 to
the retirement fund. Assume further, that
the employee died after retirement at which
time the value of the survivor’s annuity was
$8,000. Since the employer’s contributions
were made by reason of the decedent’s em-
ployment, the amount to be included in his
gross estate under section 2039 (a) and (b) is
the entire $8,000. If, in the above example,
only the employer made contributions to the
fund, the amount to be included in the gross
estate would still be $8,000.

(d) Insurance under policies on the life
of the decedent. If an annuity or other
payment receivable by a beneficiary
under a contract or agreement is in
substance the proceeds of insurance
under a policy on the life of the dece-
dent, section 2039 (a) and (b) does not
apply. For the extent to which such an
annuity or other payment is includable
in a decedent’s gross estate, see section
2042 and § 20.2042–1. A combination an-
nuity contract and life insurance pol-
icy on the decedent’s life (e.g., a ‘‘re-
tirement income’’ policy with death
benefits) which matured during the de-
cedent’s lifetime so that there was no
longer an insurance element under the

contract at the time of the decedent’s
death is subject to the provisions of
section 2039 (a) and (b). On the other
hand, the treatment of a combination
annuity contract and life insurance
policy on the decedent’s life which did
not mature during the decedent’s life-
time depends upon the nature of the
contract at the time of the decedent’s
death. The nature of the contract is
generally determined by the relation of
the reserve value of the policy to the
value of the death benefit at the time
of the decedent’s death. If the decedent
dies before the reserve value equals the
death benefit, there is still an insur-
ance element under the contract. The
contract is therefore considered, for es-
tate tax purposes, to be an insurance
policy subject to the provisions of sec-
tion 2042. However, if the decedent dies
after the reserve value equals the death
benefit, there is no longer an insurance
element under the contract. The con-
tract is therefore considered to be a
contract for an annuity or other pay-
ment subject to the provisions of sec-
tion 2039 (a) and (b) or some other sec-
tion of Part III of Subchapter A of
Chapter 11. Notwithstanding the rela-
tion of the reserve value to the value of
the death benefit, a contract under
which the death benefit could never ex-
ceed the total premiums paid, plus in-
terest, contains no insurance element.

Example. Pursuant to a retirement plan es-
tablished January 1, 1945, the employer pur-
chased a contract from an insurance com-
pany which was to provide the employee,
upon his retirement at age 65, with an annu-
ity of $100 per month for life, and which was
to provide his designated beneficiary, upon
the employee’s death after retirement, with
a similar annuity for life. The contract fur-
ther provided that if the employee should die
before reaching the retirement age, a lump
sum payment of $20,000 would be paid to his
designated beneficiary in lieu of the annuity
described above. The plan at no time met the
requirements of section 401(a) (relating to
qualified plans). Assume that the reserve
value of the contract at the retirement age
would be $20,000. If the employee died after
reaching the retirement age, the death ben-
efit to the designated beneficiary would con-
stitute an annuity, the value of which would
be includable in the employee’s gross estate
under section 2039 (a) and (b). If, on the other
hand, the employee died before reaching his
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retirement age, the death benefit to the des-
ignated beneficiary would constitute insur-
ance under a policy on the life of the dece-
dent since the reserve value would be less
than the death benefit. Accordingly, its
includability would depend upon section 2042
and § 20.2042–1.

[T.D. 6296, 23 FR 4529, June 24, 1958; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 7416,
41 FR 14514, Apr. 6, 1976]

§ 20.2039–1T Limitations and repeal of
estate tax exclusion for qualified
plans and individual retirement
plans (IRAs) (temporary).

Q–1: Are there any exceptions to the
general effective dates of the $100,000
limitation and the repeal of the estate
tax exclusion for the value of interests
under qualified plans and IRAs de-
scribed in section 2039 (c) and (e)?

A–1: (a) Yes. Section 245 of the Tax
Equity and Fiscal Responsibility Act of
1982 (TEFRA) limited the estate tax ex-
clusion to $100,000 for estates of dece-
dents dying after December 31, 1982.
Section 525 of the Tax Reform Act of
1984 (TRA of 1984) repealed the exclu-
sion for estates of decedents dying
after December 31, 1984.

(b) Section 525(b)(3) of the TRA of
1984 amended section 245 of TEFRA to
provide that the $100,000 limitation on
the exclusion for the value of a dece-
dent’s interest in a plan or IRA will
not apply to the estate of any decedent
dying after December 31, 1982, to the
extent that the decedent-participant
was in pay status on December 31, 1982,
with respect to such interest and irrev-
ocably elected the form of benefit pay-
able under the plan or IRA (including
the form of any survivor benefits) with
respect to such interest before January
1, 1983.

(c) Similarly, the TRA of 1984 pro-
vides that the repeal of the estate tax
exclusion for the value of a decedent’s
interest in a plan or IRA will not apply
to the estate of a decedent dying after
December 31, 1984, to the extent that
the decedent-participant was in pay
status on December 31, 1984, with re-
spect to such interest and irrevocably
elected the form of benefit payable
under the plan or IRA (including the
form of any survivor benefits) with re-
spect to such interest before July 18,
1984.

Q–2: What is the meaning of ‘‘in pay
status’’ on the applicable date?

A–2: A participant was in pay status
on the applicable date with respect to a
portion of his or her interest in a plan
or IRA if such portion is to be paid in
a benefit form that has been elected on
or before such date and the participant
has received, on or before such date, at
least one payment under such benefit
form.

Q–3: What is required for an election
of the form of benefit payable under
the plan to have been irrevocable as of
any applicable date?

A–3: As of any applicable date, an
election of the form of benefit payable
under a plan is irrevocable if, as of
such date, it was a written irrevocable
election that, with respect to all pay-
ments to be received after such date,
specified the form of distribution (e.g.,
lump sum, level dollar annuity, for-
mula annuity) and the period over
which the distribution would be made
(e.g., single life, joint and survivor,
term certain). An election is not irrev-
ocable as of any applicable date if, on
or after such date, the form or period
of the distribution could be determined
or altered by any person or persons. An
election does not fail to be irrevocable
as of an applicable date merely because
the beneficiaries were not designated
as of such date or could be changed
after such date. If any interest in any
IRA may not, by law or contract, be
subject to an irrevocable election de-
scribed in this section, any election of
the form of benefit payable under the
IRA does not satisfy the requirement
that an irrevocable election have been
made.

[T.D. 8073, 51 FR 4335, Feb. 4, 1986]

§ 20.2039–2 Annuities under ‘‘qualified
plans’’ and section 403(b) annuity
contracts.

(a) Section 2039(c) exclusion. In gen-
eral, in the case of a decedent dying
after December 31, 1953, the value of an
annuity or other payment receivable
under a plan or annuity contract de-
scribed in paragraph (b) of this section
is excluded from the decedent’s gross
estate to the extent provided in para-
graph (c) of this section. In the case of
a plan described in paragraph (b) (1) or
(2) of this section (a ‘‘qualified plan’’),
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