§20.2053-2

and subsequently the amount of the li-
ability is ascertained, relief may be
sought by a petition to the Tax Court
or a claim for refund as provided by
sections 6213(a) and 6511, respectively.

(c) Provision applicable to first category
only. Deductions of the first category
(described in paragraph (a)(1) of this
section) are limited under section
2053(a) to amounts which would be
property allowable out of property sub-
ject to claims by the law of the juris-
diction under which the decedent’s es-
tate is being administered. Further,
the total allowable amount of deduc-
tions of the first category is limited by
section 2053(c)(2) to the sum of—

(1) The value of property included in
the decedent’s gross estate and subject
to claims, plus

(2) Amounts paid, out of property not
subject to claims against the dece-
dent’s estate, within 9 months (15
months in the case of the estate of a
decedent dying before January 1, 1971)
after the decedent’s death (the period
within which the estate tax return
must be filed under section 6075), or
within any extension of time for filing
the return granted under section 6081.

The term ‘‘property subject to claims”
is defined in section 2053(c)(2) as mean-
ing the property includible in the gross
estate which, or the avails of which,
under the applicable law, would bear
the burden of the payment of these de-
ductions in the final adjustment and
settlement of the decedent’s estate.
However, for the purposes of this defi-
nition, the value of property subject to
claims is first reduced by the amount
of any deduction allowed under section
2054 for any losses from casualty or
theft incurred during the settlement of
the estate attributable to such prop-
erty. The application of this paragraph
may be illustrated by the following ex-
amples:

Example (1). The only item in the gross es-
tate is real property valued at $250,000 which
the decedent and his surviving spouse held as
tenants by the entirety. Under the local law
this real property is not subject to claims.
Funeral expenses of $1,200 and debts of the
decedent in the amount of $1,500 are allow-
able under local law. Before the prescribed
date for filing the estate tax return, the sur-
viving spouse paid the funeral expenses and
$1,000 of the debts. The remaining $500 of the
debts was paid by her after the prescribed
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date for filing the return. The total amount
allowable as deductions under section 2053 is
limited to $2,200, the amount paid prior to
the prescribed date for filing the return.

Example (2). The only two items in the
gross estate were a bank deposit of $20,000
and insurance in the amount of $150,000. The
insurance was payable to the decedent’s sur-
viving spouse and under local law was not
subject to claims. Funeral expenses of $1,000
and debts in the amount of $29,000 were al-
lowable under local law. A son was executor
of the estate and before the prescribed date
for filing the estate tax return he paid the
funeral expenses of $9,000 of the debts, using
therefor $5,000 of the bank deposit and $5,000
supplied by the surviving spouse. After the
prescribed date for filing the return, the ex-
ecutor paid the remaining $20,000 of the
debts, using for that purpose the $15,000 left
in the bank account plus an additional $5,000
supplied by the surviving spouse. The total
amount allowable as deductions under sec-
tion 2053 is limited to $25,000 ($20,000 of prop-
erty subject to claims plus the $5,000 addi-
tional amount which, before the prescribed
date for filing the return, was paid out of
property not subject to claims).

(d) Disallowance of double deductions.
See section 642(g) and §1.642(g)-1 with
respect to the disallowance for income
tax purposes of certain deductions un-
less the right to take such deductions
for estate tax purposes is waived.

[T.D. 6296, 23 FR 4529, June 24, 1958, as
amended by T.D. 7238, 37 FR 28719, Dec. 29,
1972]

§20.2053-2 Deduction for funeral ex-
penses.

Such amounts for funeral expenses
are allowed as deductions from a dece-
dent’s gross estate as (a) are actually
expended, (b) would be properly allow-
able out of property subject to claims
under the laws of the local jurisdiction,
and (c) satisfy the requirements of
paragraph (c) of §20.2053-1. A reason-
able expenditure for a tombstone,
monument, or mausoleum, or for a bur-
ial lot, either for the decedent or his
family, including a reasonable expendi-
ture for its future care, may be de-
ducted under this heading, provided
such an expenditure is allowable by the
local law. Included in funeral expenses
is the cost of transportation of the per-
son bringing the body to the place of
burial.
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