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under section 6166 and the portion of
the tax which is not so payable. There-
fore, in a case involving undue hard-
ship, the executor may elect under sec-
tion 6166 to pay in installments the
portion of the tax which is attributable
to the interest in the closely held busi-
ness and, in addition, may file an appli-
cation under section 6161 for an exten-
sion of time to pay both the portion of
the tax which is not attributable to the
interest in the closely held business
and such of the installments as are
payable within the period of the re-
quested extension. If an executor files a
notice of election to pay the tax in in-
stallments and thereafter it is deter-
mined that the estate does not qualify
for the privilege of paying the tax in
installments, the executor is not de-
prived of the right to request an exten-
sion under section 6161 of time for pay-
ment of the tax to which the purported
election applied. See §20.6161-1 for the
circumstances under which a timely
filed election to pay the tax in install-
ments will be treated as a timely filed
application for an extension of time to
pay the tax on account of undue hard-
ship to the estate.

(h) Prepayments. Voluntary prepay-
ment may be made at any time of all,
or of any part, of the unpaid portion of
the tax (including deficiencies) payable
in installments. Voluntary prepay-
ments shall be applied in payment of
such installments, installment, or part
of an installment as the person making
the prepayment shall designate. For
purposes of this paragraph, a payment
described in paragraph (d) (2) of
§20.6166-3 of tax in an amount not less
than the amount of money or other
property distributed in a section 303 re-
demption is considered to be a vol-
untary prepayment to the extent paid
before the date prescribed for payment
of the first installment after the re-
demption or, if paid on the date pre-
scribed for payment of such install-
ment, to the extent it exceeds the
amount due on the installment. See
paragraph (b)(3) of §20.6166-3 for the ap-
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plication to be made of the prepayment
required by section 6166(h)(2).

[T.D. 6522, 256 FR 13886, Dec. 29, 1960, as
amended by T.D. 7238, 37 FR 28724, Dec. 29,
1972; T.D. 7384, 40 FR 49323, Oct. 22, 1975. Re-
designated by T.D. 7710, 45 FR 50745, July 31,
1980]

§20.6166A-2 Definition of an interest
in a closely held business.

(a) In general. For purposes of
§§20.6166-1, 20.6166-3, and 20.6166-4, the
term ‘‘interest in a closely held busi-
ness’’ means:

(1) An interest as a proprietor in a
trade or business carried on as a pro-
prietorship.

(2) An interest as a partner in a part-
nership carrying on a trade or business
if 20 percent or more of the total cap-
ital interest in the partnership is in-
cluded in determining the decedent’s
gross estate or if the partnership had 10
or less partners.

(3) Stock in a corporation carrying
on a trade or business if 20 percent or
more in value of the voting stock of
the corporation is included in deter-
mining the decedent’s gross estate or if
the corporation had 10 or less share-
holders.

(b) Number of partners or shareholders.
The number of partners of the partner-
ship or shareholders of the corporation
is determined as of the time imme-
diately before the decedent’s death.
Where an interest in a partnership, or
stock in a corporation, is the commu-
nity property of husband and wife, both
the husband and the wife are counted
as partners or shareholders in arriving
at the number of partners or share-
holders. Similarly, if stock is held by
co-owners, tenants in common, tenants
by the entirety, or joint tenants, each
co-owner, tenant in common, tenant by
the entirety, or joint tenant is counted
as a shareholder.

(c) Carrying on a trade or business. (1)
In order for the interest in a partner-
ship or the stock of a corporation to
qualify as an interest in a closely held
business it is necessary that the part-
nership or the corporation be engaged
in carrying on a trade or business at
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the time of the decedent’s death. How-
ever, it is not necessary that all the as-
sets of the partnership or the corpora-
tion be utilized in the carrying on of
the trade or business.

(2) In the case of a trade or business
carried on as a proprietorship, the in-
terest in the closely held business in-
cludes only those assets of the dece-
dent which were actually utilized by
him in the trade or business. Thus, if a
building was used by the decedent in
part as a personal residence and in part
for the carrying on of a mercantile
business, the part of the building used
as a residence does not form any part
of the interest in the closely held busi-
ness. Whether an asset will be consid-
ered as used in the trade or business
will depend on the facts and cir-
cumstances of the particular case, for
example, if a bank account was held by
the decedent in his individual name (as
distinguished from the trade or busi-
ness name) and it can be clearly shown
that the amount on deposit represents
working capital of the business as well
as nonbusiness funds (e.g., receipts
from investments, such as dividends
and interest), then that part of the
amount on deposit which represents
working capital of the business will
constitute a part of the interest in the
closely held business. On the other
hand, if a bank account is held by the
decedent in the trade or business name
and it can be shown that the amount
represents nonbusiness funds as well as
working capital, then only that part of
the amount on deposit which rep-
resents working capital of the business
will constitute a part of the interest in
the closely held business. In a case
where an interest in a partnership or
stock of a corporation qualifies as an
interest in a closely held business, the
decedent’s entire interest in the part-
nership, or the decedent’s entire hold-
ing of stock in the corporation, con-
stitutes an interest in a closely held
business even though a portion of the
partnership or corporate assets is used
for a purpose other than the carrying
on of a trade or business.

(d) Interests in two or more closely held
businesses. For purpose of paragraphs
(a) and (b) of §20.6166-1 and paragraphs
(d) and (e) of §20.6166-3, interests in two
or more closely held businesses shall be
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treated as an interest in a single close-
1y held business if more than 50 percent
of the total value of each such business
is included in determining the value of
the decedent’s gross estate. For the
purpose of the 50 percent requirement
set forth in the preceding sentence, an
interest in a closely held business
which represents the surviving spouse’s
interest in community property shall
be considered as having been included
in determining the value of the dece-
dent’s gross estate.

[T.D. 6522, 25 FR 13888, Dec. 29, 1960. Redesig-
nated by T.D. 7710, 45 FR 50745, July 31, 1980]

§20.6166A-3 Acceleration of payment.

(a) In general. Under the cir-
cumstances described in this section
all or a part of the tax which the ex-
ecutor has elected to pay in install-
ments shall be paid before the dates
fixed for payment of the installments.
Upon an estate’s having undistributed
net income described in paragraph (b)
of this section for any taxable year
after its fourth taxable year, the execu-
tor shall pay an amount equal to such
undistributed net income in liquida-
tion of the unpaid portion of the tax
payable in installments. Upon the hap-
pening of any of the events described in
paragraphs (c), (d), and (e) of this sec-
tion, any unpaid portion of the tax
payable in installments shall be paid
upon notice and demand from the dis-
trict director.

(b) Undistributed net income of estate.
(1) If an estate has undistributed net
income for any taxable year after its
fourth taxable year, the executor shall
pay an amount equal to such undistrib-
uted net income in liquidation of the
unpaid portion of the tax payable in in-
stallments. The amount shall be paid
to the district director on or before the
time prescribed for the filing of the es-
tate’s income tax return for such tax-
able year. For this purpose extensions
of time granted for the filing of the in-
come tax return are taken into consid-
eration in determining the time pre-
scribed for filing the return and mak-
ing such payment. In determining the
number of taxable years, a short tax-
able year is counted as if it were a full
taxable year.

(2) The term ‘‘undistributed net in-
come’ of the estate for any taxable

500



