Internal Revenue Service, Treasury

amount determined under paragraph (b) of
this section.

[T.D. 8395, 57 FR 4272, Feb. 4, 1992]

§25.2702-7 Effective dates.

Except as provided in this section,
§§25.2702-1 through 25.2702-6 apply as of
January 28, 1992. With respect to trans-
fers to which section 2702 applied made
prior to January 28, 1992, taxpayers
may rely on any reasonable interpreta-
tion of the statutory provisions. For
these purposes, the provisions of the
proposed regulations and the final reg-
ulations are considered a reasonable in-
terpretation of the statutory provi-
sions. The fourth through eighth sen-
tences of §25.2702-5(b)(1) and §25.2702—
5(c)(9) apply with respect to trusts cre-
ated after May 16, 1996.

[T.D. 8395, 57 FR 4273, Feb. 4, 1992, as amend-
ed by T.D. 8743, 62 FR 66989, Dec. 23, 1997]

§25.2703-1 Property subject to restric-
tive arrangements.

(a) Disregard of rights or restrictions—
(1) In general. For purposes of subtitle
B (relating to estate, gift, and genera-
tion-skipping transfer taxes), the value
of any property is determined without
regard to any right or restriction relat-
ing to the property.

(2) Right or restriction. For purposes of
this section, right or restriction
means—

(i) Any option, agreement, or other
right to acquire or use the property at
a price less than fair market value (de-
termined without regard to the option,
agreement, or right); or

(ii) Any restriction on the right to
sell or use the property.

(38) Agreements, etc. containing rights or
restrictions. A right or restriction may
be contained in a partnership agree-
ment, articles of incorporation, cor-
porate bylaws, a shareholders’ agree-
ment, or any other agreement. A right
or restriction may be implicit in the
capital structure of an entity.

(4) Qualified easements. A perpetual
restriction on the use of real property
that qualified for a charitable deduc-
tion under either section 2522(d) or sec-
tion 2055(f) of the Internal Revenue
Code is not treated as a right or re-
striction.

(b) Exceptions—(1) In general. This
section does not apply to any right or
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restriction satisfying the following
three requirements—

(i) The right or restriction is a bona
fide business arrangement;

(ii) The right or restriction is not a
device to transfer property to the nat-
ural objects of the transferor’s bounty
for less than full and adequate consid-
eration in money or money’s worth;
and

(iii) At the time the right or restric-
tion is created, the terms of the right
or restriction are comparable to simi-
lar arrangements entered into by per-
sons in an arm’s length transaction.

(2) Separate requirements. Each of the
three requirements described in para-
graph (b)(1) of this section must be
independently satisfied for a right or
restriction to meet this exception.
Thus, for example, the mere showing
that a right or restriction is a bona
fide business arrangement is not suffi-
cient to establish that the right or re-
striction is not a device to transfer
property for less than full and adequate
consideration.

(3) Exception for certain rights or re-
strictions. A right or restriction is con-
sidered to meet each of the three re-
quirements described in paragraph
(b)(1) of this section if more than 50
percent by value of the property sub-
ject to the right or restriction is owned
directly or indirectly (within the
meaning of §25.2701-6) by individuals
who are not members of the trans-
feror’s family. In order to meet this ex-
ception, the property owned by those
individuals must be subject to the
right or restriction to the same extent
as the property owned by the trans-
feror. For purposes of this section,
members of the transferor’s family in-
clude the persons described in §25.2701-
2(b)(5) and any other individual who is
a natural object of the transferor’s
bounty. Any property held by a mem-
ber of the transferor’s family under the
rules of §25.2701-6 (without regard to
§25.2701-6(a)(b)) is treated as held only
by a member of the transferor’s family.

(4) Similar arrangement—(1) In general.
A right or restriction is treated as
comparable to similar arrangements
entered into by persons in an arm’s
length transaction if the right or re-
striction is one that could have been
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