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birthday, the distribution is a taxable dis-
tribution because it is a distribution to a
skip person and is neither a taxable termi-
nation nor a direct skip.

EXAMPLE 13. Exercise of withdrawal right as
taxable distribution. The facts are the same as
in Example 12, except GC holds a continuing
right to withdraw trust principal and after
one year GC withdraws $10,000. The with-
drawal by GC is not a taxable termination
because the withdrawal does not terminate
C’s interest in the trust. The withdrawal by
GC is a taxable distribution to GC.

EXAMPLE 14. Interest in trust. T establishes
an irrevocable trust under which the income
is to be paid to T’s child, C, for life. On the
death of C, the trust principal is to be paid
to T’s grandchild, GC. Because C has a
present right to receive income from the
trust, C has an interest in the trust. Because
GC cannot currently receive distributions
from the trust, GC does not have an interest
in the trust.

EXAMPLE 15. Support obligation. T estab-
lishes an irrevocable trust for the benefit of
T’s grandchild, GC. The trustee has discre-
tion to distribute property for GC’s support
without regard to the duty or ability of GC’s
parent, C, to support GC. Because GC is a
permissible current recipient of trust prop-
erty, GC has an interest in the trust. C does
not have an interest in the trust because the
potential use of the trust property to satisfy
C’s support obligation is within the discre-
tion of a fiduciary. C would be treated as
having an interest in the trust if the trustee
was required to distribute trust property for
GC’s support.

[T.D. 8644, 60 FR 66903, Dec. 27, 1995; 61 FR
29653, June 12, 1996]

§ 26.2613–1 Skip person.
For the definition of skip person see

§ 26.2612–1(d).

§ 26.2632–1 Allocation of GST exemp-
tion.

(a) General rule. Except as otherwise
provided in this section, an individual
or the individual’s executor may allo-
cate the individual’s $1 million GST ex-
emption at any time from the date of
the transfer through the date for filing
the individual’s Federal estate tax re-
turn (including any extensions for fil-
ing that have been actually granted). If
no estate tax return is required to be
filed, the GST exemption may be allo-
cated at any time through the date a
Federal estate tax return would be due
if a return were required to be filed (in-
cluding any extensions actually grant-
ed). If property is held in trust, the al-

location of GST exemption is made to
the entire trust rather than to specific
trust assets. If a transfer is a direct
skip to a trust, the allocation of GST
exemption to the transferred property
is also treated as an allocation of GST
exemption to the trust for purposes of
future GSTs with respect to the trust
by the same transferor.

(b) Lifetime allocations—(1) Automatic
allocation to direct skips—(i) In general.
If a direct skip occurs during the trans-
feror’s lifetime, the transferor’s GST
exemption not previously allocated
(unused GST exemption) is automati-
cally allocated to the transferred prop-
erty (but not in excess of the fair mar-
ket value of the property on the date of
the transfer). The transferor may pre-
vent the automatic allocation of GST
exemption by describing on a timely-
filed United States Gift (and Genera-
tion-Skipping Transfer) Tax Return
(Form 709) the transfer and the extent
to which the automatic allocation is
not to apply. In addition, a timely-filed
Form 709 accompanied by payment of
the GST tax (as shown on the return
with respect to the direct skip) is suffi-
cient to prevent an automatic alloca-
tion of GST exemption with respect to
the transferred property. See para-
graph (c)(4) of this section for special
rules in the case of direct skips treated
as occurring at the termination of an
estate tax inclusion period.

(ii) Time for filing Form 709. A Form
709 is timely filed if it is filed on or be-
fore the date required for reporting the
transfer if it were a taxable gift (i.e.,
the date prescribed by section 6075(b),
including any extensions to file actu-
ally granted (the due date)). Except as
provided in paragraph (b)(1)(iii) of this
section, the automatic allocation of
GST exemption (or the election to pre-
vent the allocation, if made) is irrev-
ocable after the due date. An auto-
matic allocation of GST exemption is
effective as of the date of the transfer
to which it relates. Except as provided
above, a Form 709 need not be filed to
report an automatic allocation.

(iii) Transitional rule. An election to
prevent an automatic allocation of
GST exemption filed on or before Janu-
ary 26, 1996, becomes irrevocable on
July 24, 1996.
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(2) Allocation to other transfers—(i) In
general. An allocation of GST exemp-
tion to property transferred during the
transferor’s lifetime, other than in a
direct skip, is made on Form 709. The
allocation must clearly identify the
trust to which the allocation is being
made, the amount of GST exemption
allocated to it, and if the allocation is
late or if an inclusion ratio greater
than zero is claimed, the value of the
trust assets at the effective date of the
allocation. See paragraph (b)(2)(ii) of
this section. The allocation should also
state the inclusion ratio of the trust
after the allocation. Except as other-
wise provided in this paragraph, an al-
location of GST exemption may be
made by a formula; e.g., the allocation
may be expressed in terms of the
amount necessary to produce an inclu-
sion ratio of zero. However, formula al-
locations made with respect to chari-
table lead annuity trusts are not valid
except to the extent they are depend-
ent on values as finally determined for
Federal estate or gift tax purposes.
With respect to a timely allocation, an
allocation of GST exemption becomes
irrevocable after the due date of the re-
turn. Except as provided in § 26.2642–3
(relating to charitable lead annuity
trusts), an allocation of GST exemp-
tion to a trust is void to the extent the
amount allocated exceeds the amount
necessary to obtain an inclusion ratio
of zero with respect to the trust. See
§ 26.2642–1 for the definition of inclusion
ratio. An allocation is also void if the
allocation is made with respect to a
trust that has no GST potential with
respect to the transferor making the
allocation, at the time of the alloca-
tion. For this purpose, a trust has GST
potential even if the possibility of a
GST is so remote as to be negligible.

(ii) Effective date of allocation—(A) In
general. (1) Except as otherwise pro-
vided, an allocation of GST exemption
is effective as of the date of any trans-
fer as to which the Form 709 on which
it is made is a timely filed return (a
timely allocation). If more than one
timely allocation is made, the earlier
allocation is modified only if the later
allocation clearly identifies the trans-
fer and the nature and extent of the
modification. Except as provided in
paragraph (d)(1) of this section, an allo-

cation to a trust made on a Form 709
filed after the due date for reporting a
transfer to the trust (a late allocation)
is effective on the date the Form 709 is
filed and is deemed to precede in point
of time any taxable event occurring on
such date. For purposes of this para-
graph (b)(2)(ii), the Form 709 is deemed
filed on the date it is postmarked to
the Internal Revenue Service Center.
See § 26.2642–2 regarding the effect of a
late allocation in determining the in-
clusion ratio, etc. See paragraph (c)(1)
of this section regarding allocation of
GST exemption to property subject to
an estate tax inclusion period. If it is
unclear whether an allocation of GST
exemption on a Form 709 is a late or a
timely allocation to a trust, the alloca-
tion is effective in the following
order—

(i) To any transfer to the trust dis-
closed on the return as to which the re-
turn is a timely return;

(ii) As a late allocation; and
(iii) To any transfer to the trust not

disclosed on the return as to which the
return would be a timely return.

(2) A late allocation to a trust may
be made on a Form 709 that is timely
filed with respect to another transfer.
A late allocation is irrevocable when
made.

(B) Amount of allocation. If other
transfers exist with respect to which
GST exemption could be allocated
under paragraphs (b)(2)(ii)(A)(1) (ii) and
(iii), any GST exemption allocated
under paragraph (b)(2)(ii)(A)(1)(i) of
this section is allocated in an amount
equal to the value of the transferred
property as reported on the Form 709.
Thus, if the GST exemption allocated
on the Form 709 exceeds the value of
the transfers reported on that return
that have generation-skipping poten-
tial, the initial allocation under para-
graph (b)(2)(ii)(A)(1)(i) of this section is
in the amount of the value of those
transfers as reported on that return.
Any remaining amount of GST exemp-
tion allocated on that return is then
allocated pursuant to paragraphs
(b)(2)(ii)(A)(1) (ii) and (iii) of this sec-
tion, notwithstanding any subsequent
upward adjustment in value of the
transfers reported on the return.
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(iii) Examples. The following exam-
ples illustrate the provisions of this
paragraph (b):

EXAMPLE 1. Modification of allocation of GST
exemption. T transfers $100,000 to an irrev-
ocable generation-skipping trust on Decem-
ber 1, 1996. The transfer to the trust is not a
direct skip. The date prescribed for filing the
gift tax return reporting the taxable gift is
April 15, 1997. On February 10, 1997, T files a
Form 709 allocating $50,000 of GST exemption
to the trust. On April 10 of the same year, T
files an amended Form 709 allocating $100,000
of GST exemption to the trust in a manner
that clearly indicates the intention to mod-
ify and supersede the prior allocation with
respect to the 1996 transfer. The allocation
made on the April 10 return supersedes the
prior allocation because it is made on a
timely-filed Form 709 that clearly identifies
the trust and the nature and extent of the
modification of GST exemption allocation.
The allocation of $100,000 of GST exemption
to the trust is effective as of December 1,
1996. The result would be the same if the
amended Form 709 decreased the amount of
the GST exemption allocated to the trust.

EXAMPLE 2. Modification of allocation of GST
exemption. The facts are the same as in Exam-
ple 1, except on July 10, 1997, T files a Form
709 attempting to reduce the earlier alloca-
tion. The return is not a timely-filed return.
The $100,000 GST exemption allocated to the
trust, as amended on April 10, 1997, remains
in effect because an allocation, once made, is
irrevocable and may not be modified after
the last date on which a timely-filed Form
709 can be filed.

EXAMPLE 3. Effective date of late allocation
of GST exemption. T transfers $100,000 to an
irrevocable generation-skipping trust on De-
cember 1, 1996. The transfer to the trust is
not a direct skip. The date prescribed for fil-
ing the gift tax return reporting the taxable
gift is April 15, 1997. On December 1, 1997, T
files a Form 709 and allocates $50,000 to the
trust. The allocation is effective as of De-
cember 1, 1997.

EXAMPLE 4. Effective date of late allocation
of GST exemption. T transfers $100,000 to a
generation-skipping trust on December 1,
1996, in a transfer that is not a direct skip. T
does not make an allocation of GST exemp-
tion on a timely-filed Form 709. On July 1,
1997, the trustee makes a taxable distribu-
tion from the trust to T’s grandchild in the
amount of $30,000. Immediately prior to the
distribution, the value of the trust assets
was $150,000. On the same date, T allocates
GST exemption to the trust in the amount of
$50,000. The allocation of GST exemption on
the date of the transfer is treated as pre-
ceding in point of time the taxable distribu-
tion. At the time of the GST, the trust has
an inclusion ratio of .6667 (1 ¥ (50,000/
150,000)).

EXAMPLE 5. Automatic allocation to split-gift
direct skip. On May 15, 1996, T transfers
$50,000 to a trust in a direct skip. T does not
file a timely gift tax return electing out of
the automatic allocation. On April 30, 1998, T
and T’s spouse, S, file an initial gift tax re-
turn for 1996 on which they consent, pursu-
ant to section 2513, to have the gift treated
as if one-half had been made by each. As a
result of the election under section 2513,
which is retroactive to the date of T’s trans-
fer, T and S are each treated as the trans-
feror of one-half of the property transferred
in the direct skip. Thus, $25,000 of T’s unused
GST exemption and $25,000 of S’s unused GST
exemption is automatically allocated to the
trust. Both allocations are effective on and
after the date that T made the transfer.

(c) Special rules during an estate tax in-
clusion period—(1) In general. An alloca-
tion of GST exemption (including an
automatic allocation) to property sub-
ject to an estate tax inclusion period
(ETIP) that is made prior to termi-
nation of the ETIP cannot be revoked,
but becomes effective no earlier than
the date of any termination of the
ETIP with respect to the trust. Where
an allocation has not been made prior
to the termination of the ETIP, an al-
location is effective at the termination
of the ETIP during the transferor’s
lifetime if made by the due date for fil-
ing a Form 709 that would apply to a
taxable gift occurring at the time the
ETIP terminates (timely ETIP return).
An allocation is effective in the case of
the termination of the ETIP on the
death of the transferor as provided in
paragraph (d) of this section. If any
part of a trust is subject to an ETIP,
the entire trust is subject to the ETIP.
See § 26.2642–1(b)(2) for rules deter-
mining the inclusion ratio applicable
in the case of GSTs during an ETIP.

(2) Estate tax inclusion period defined—
(i) In general. An ETIP is the period
during which, should death occur, the
value of transferred property would be
includible (other than by reason of sec-
tion 2035) in the gross estate of—

(A) The transferor; or
(B) The spouse of the transferor.
(ii) Exceptions—(A) For purposes of

paragraph (c)(2) of this section, the
value of transferred property is not
considered as being subject to inclusion
in the gross estate of the transferor or
the spouse of the transferor if the pos-
sibility that the property will be in-
cluded is so remote as to be negligible.
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A possibility is so remote as to be neg-
ligible if it can be ascertained by actu-
arial standards that there is less than a
5 percent probability that the property
will be included in the gross estate.

(B) For purposes of paragraph (c)(2)
of this section, the value of transferred
property is not considered as being sub-
ject to inclusion in the gross estate of
the spouse of the transferor, if the
spouse possesses with respect to any
transfer to the trust, a right to with-
draw no more than the greater of $5,000
or 5 percent of the trust corpus, and
such withdrawal right terminates no
later than 60 days after the transfer to
the trust.

(C) The rules of this paragraph (c)(2)
do not apply to qualified terminable in-
terest property with respect to which
the special election under § 26.2652–2
has been made.

(3) Termination of an ETIP. An ETIP
terminates on the first to occur of—

(i) The death of the transferor;
(ii) The time at which no portion of

the property is includible in the trans-
feror’s gross estate (other than by rea-
son of section 2035) or, in the case of an
individual who is a transferor solely by
reason of an election under section
2513, the time at which no portion
would be includible in the gross estate
of the individual’s spouse (other than
by reason of section 2035);

(iii) The time of a GST, but only with
respect to the property involved in the
GST; or

(iv) In the case of an ETIP arising by
reason of an interest or power held by
the transferor’s spouse under sub-
section (c)(2)(i)(B) of this section, at
the first to occur of—

(A) The death of the spouse; or
(B) The time at which no portion of

the property would be includible in the
spouse’s gross estate (other than by
reason of section 2035).

(4) Treatment of direct skips. If prop-
erty transferred to a skip person is sub-
ject to an ETIP, the direct skip is
treated as occurring on the termi-
nation of the ETIP.

(5) Examples. The following examples
illustrate the rules of this section as
they apply to the termination of an
ETIP during the lifetime of the trans-
feror. In each example assume that T

transfers $100,000 to an irrevocable
trust:

EXAMPLE 1. Allocation of GST exemption dur-
ing ETIP. The trust instrument provides that
trust income is to be paid to T for 9 years or
until T’s prior death. The trust principal is
to be paid to T’s grandchild on the termi-
nation of T’s income interest. If T dies with-
in the 9-year period, the value of the trust
principal is includible in T’s gross estate
under section 2036(a). Thus, the trust is sub-
ject to an ETIP. T files a timely Form 709 re-
porting the transfer and allocating $100,000 of
GST exemption to the trust. The allocation
of GST exemption to the trust is not effec-
tive until the termination of the ETIP.

EXAMPLE 2. Effect of prior allocation on ter-
mination of ETIP. The facts are the same as
in Example 1, except the trustee has the
power to invade trust principal on behalf of
T’s grandchild, GC, during the term of T’s in-
come interest. In year 4, when the value of
the trust is $200,000, the trustee distributes
$15,000 to GC. The distribution is a taxable
distribution. The ETIP with respect to the
property distributed to GC terminates at the
time of the taxable distribution. See para-
graph (c)(3)(iii) of this section. Solely for
purposes of determining the trust’s inclusion
ratio with respect to the taxable distribu-
tion, the prior $100,000 allocation of GST ex-
emption (as well as any additional allocation
made on a timely ETIP return) is effective
immediately prior to the taxable distribu-
tion. See § 26.2642–1(b)(2). The trust’s inclu-
sion ratio with respect to the taxable dis-
tribution is therefore .50 (1¥(100,000/200,000)).

EXAMPLE 3. Split-gift transfers subject to
ETIP. The trust instrument provides that
trust income is to be paid to T for 9 years or
until T’s prior death. The trust principal is
to be paid to T’s grandchild on the termi-
nation of T’s income interest. T files a time-
ly Form 709 reporting the transfer. T’s
spouse, S, consents to have the gift treated
as made one-half by S under section 2513. Be-
cause S is treated as transferring one-half of
the property to T’s grandchild, S becomes
the transferor of one-half of the trust for
purposes of chapter 13. Because the value of
the trust would be includible in T’s gross es-
tate if T died immediately after the transfer,
S’s transfer is subject to an ETIP. If S
should die prior to the termination of the
trust, S’s executor may allocate S’s GST ex-
emption to the trust, but only to the portion
of the trust for which S is treated as the
transferor. However, the allocation does not
become effective until the earlier of the expi-
ration of T’s income interest or T’s death.

EXAMPLE 4. Transfer of retained interest as
ETIP termination. The trust instrument pro-
vides that trust income is to be paid to T for
9 years or until T’s prior death. The trust
principal is to be paid to T’s grandchild on
the termination of T’s income interest. Four
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years after the initial transfer, T transfers
the income interest to T’s sibling. The ETIP
with respect to the trust terminates on T’s
transfer of the income interest because, after
the transfer, the trust property would not be
includible in T’s gross estate (other than by
reason of section 2035) if T died at that time.

(d) Allocations after the transferor’s
death—(1) Allocation by executor. Except
as otherwise provided in this paragraph
(d), an allocation of a decedent’s un-
used GST exemption by the executor of
the decedent’s estate is made on the
appropriate United States Estate (and
Generation-Skipping Transfer) Tax Re-
turn (Form 706 or Form 706NA) filed on
or before the date prescribed for filing
the return by section 6075(a) (including
any extensions actually granted (the
due date)). An allocation of GST ex-
emption with respect to property in-
cluded in the gross estate of a decedent
is effective as of the date of death. A
timely allocation of GST exemption by
an executor with respect to a lifetime
transfer of property that is not in-
cluded in the transferor’s gross estate
is made on a Form 709. A late alloca-
tion of GST exemption by an executor,
other than an allocation that is
deemed to be made under section
2632(b)(1), with respect to a lifetime
transfer of property is made on Form
706, Form 706NA or Form 709 (filed on
or before the due date of the trans-
feror’s estate tax return) and is effec-
tive as of the date the allocation is
filed. An allocation of GST exemption
to a trust (whether or not funded at the
time the Form 706 or Form 706NA is
filed) is effective if the notice of alloca-
tion clearly identifies the trust and the
amount of the decedent’s GST exemp-
tion allocated to the trust. An executor
may allocate the decedent’s GST ex-
emption by use of a formula. For pur-
poses of this section, an allocation is
void if the allocation is made for a
trust that has no GST potential with
respect to the transferor for whom the
allocation is being made, as of the date
of the transferor’s death. For this pur-
pose, a trust has GST potential even if
the possibility of a GST is so remote as
to be negligible.

(2) Automatic allocation after death. A
decedent’s unused GST exemption is
automatically allocated on the due
date for filing Form 706 or Form 706NA
to the extent not otherwise allocated

by the decedent’s executor on or before
that date. The automatic allocation oc-
curs whether or not a return is actu-
ally required to be filed. Unused GST
exemption is allocated pro rata (sub-
ject to the rules of § 26.2642–2(b)), on the
basis of the value of the property as fi-
nally determined for purposes of chap-
ter 11 (chapter 11 value), first to direct
skips treated as occurring at the trans-
feror’s death. The balance, if any, of
unused GST exemption is allocated pro
rata (subject to the rules of § 26.2642–
2(b)) on the basis of the chapter 11
value of the nonexempt portion of the
trust property (or in the case of trusts
that are not included in the gross es-
tate, on the basis of the date of death
value of the trust) to trusts with re-
spect to which a taxable termination
may occur or from which a taxable dis-
tribution may be made. The automatic
allocation of GST exemption is irrev-
ocable, and an allocation made by the
executor after the automatic alloca-
tion is made is ineffective. No auto-
matic allocation of GST exemption is
made to a trust that will have a new
transferor with respect to the entire
trust prior to the occurrence of any
GST with respect to the trust. In addi-
tion, no automatic allocation of GST
exemption is made to a trust if, during
the nine month period ending imme-
diately after the death of the trans-
feror—

(i) No GST has occurred with respect
to the trust; and

(ii) At the end of such period no fu-
ture GST can occur with respect to the
trust.

[T.D. 8644, 60 FR 66903, Dec. 27, 1995; 61 FR
29654, June 12, 1996]

§ 26.2641–1 Applicable rate of tax.
The rate of tax applicable to any

GST (applicable rate) is determined by
multiplying the maximum Federal es-
tate tax rate in effect at the time of
the GST by the inclusion ratio (as de-
fined in § 26.2642–1). For this purpose,
the maximum Federal estate tax rate
is the maximum rate set forth under
section 2001(c) (without regard to sec-
tion 2001(c)(2)).

§ 26.2642–1 Inclusion ratio.
(a) In general. Except as otherwise

provided in this section, the inclusion
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