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substantial portion of the partner’s or
shareholder’s return.

(c) Return and claim for refund—((1) Re-
turn. A return of tax under subtitle A is
a return filed by or on behalf of a tax-
payer reporting the liability of the tax-
payer for tax under subtitle A. A re-
turn of tax under subtitle A also in-
cludes an information return filed by
or on behalf of a person or entity that
is not a taxable entity and which re-
ports information which is or may be
reported on the return of a taxpayer of
tax under subtitle A.

(i) A return of tax under subtitle A
includes an individual or corporation
income tax return, a fiduciary income
tax return (for a trust or estate), a reg-
ulated investment company undistrib-
uted capital gains tax return, a return
of a charitable remainder trust, a re-
turn by a transferor of stock or securi-
ties to a foreign corporation, foreign
trust, or foreign partnership, a partner-
ship return of income, a small business
corporation income tax return, and a
DISC return.

(ii) A return of tax under subtitle A
does not include an estate tax return, a
gift tax return, any other return of ex-
cise taxes or income taxes collected at
source on wages, an individual or cor-
poration declaration of estimated tax,
an application for an extension of time
to file an individual or corporation in-
come tax return, or an information
statement on Form 990, any Form 1099,
or similar form.

(2) Claim for refund. A claim for re-
fund of tax under subtitle A includes a
claim for credit against any tax under
subtitle A.

(d) Persons who are not preparers. A
person shall not be considered to be a
preparer of a return or claim for refund
if the person performs only one or more
of the following services:

(1) Typing, reproduction, or other
mechanical assistance in the prepara-
tion of a return or claim for refund.

(2) Preparation of a return or claim
for refund of a person, or an officer, a
general partner, or employee of a per-
son, by whom the individual is regu-
larly and continuously employed or in
which the individual is a general part-
ner.

(3) Preparation of a return or claim
for refund for a trust or estate of which
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the person either is a fiduciary or is an
officer, general partner, or employee of
the fiduciary.

(4) Preparation of a claim for refund
for a taxpayer in response to—

(i) A notice of deficiency issued to
the taxpayer; or

(ii) A waiver of restriction after initi-
ation of an audit of the taxpayer or an-
other taxpayer if a determination in
the audit of the other taxpayer affects,
directly or indirectly, the liability of
the taxpayer for tax under subtitle A.
For purposes of paragraph (d)(2) of this
section, the employee of a corporation
owning more than 50 percent of the
voting power of another corporation, or
the employee of a corporation more
than 50 percent of the voting power of
which is owned by another corporation,
is considered the employee of the other
corporation as well. For purposes of
paragraph (d)(3) of this section, an es-
tate, guardianship, conservatorship,
committee, and any similar arrange-
ment for a taxpayer under a legal dis-
ability (such as a minor, an incom-
petent, or an infirm individual) is con-
sidered a trust or estate.

[T.D. 7675, 45 FR 11468, Feb. 21, 1980]

§301.7701-16 Other terms.

For a definition of the term ‘‘with-
holding agent” see §1.1441-7(a). Any
other terms that are defined in section
7701 and that are not defined in
§§301.7701-1 to 301.7701-15, inclusive,
shall, when used in this chapter, have
the meanings assigned to them in sec-
tion 7701.

(Secs. 1441(c)(4) (80 Stat. 1553; 26 U.S.C.
1441(c)(4)), 3401(a)(6) (80 Stat. 1554; 26 U.S.C.
3401(a)(6)), and 7805 (68A Stat. 917; 26 U.S.C.
7805), Internal Revenue Code of 1954)

[T.D. 7977, 49 FR 36836, Sept. 20, 1984]

§301.7701-17T Collective-bargaining
plans and agreements (temporary).

Q-1: How did the Tax Reform Act of
1984 (TRA of 1984) change the laws with
respect to plans that are maintained
pursuant to collective bargaining
agreements?

A-1: (a) Many of the requirements
and rules applicable to deferred com-
pensation and welfare benefit plans are
different for plans maintained pursuant
to a collective bargaining agreement.
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Prior to the TRA of 1984, the Internal
Revenue Code provided no clear defini-
tion of an employee representative or
whether there is a collective bar-
gaining agreement between such em-
ployee representative and one or more
employers.

(b) Section 526(c) of the TRA of 1984
added a new condition under a new sec-
tion 7701(a)(46) that must be satisfied
in order for a plan to be considered to
be a plan maintained pursuant to a col-
lective bargaining agreement between
employee representatives and one or
more employers for purposes of the
Code after March 31, 1984. If more than
one-half of the membership of an orga-
nization is comprised of owners, offi-
cers, and executives of employers cov-
ered by the plan, then such organiza-
tion is not an employee representative
for purposes of determining whether a
plan is to be treated as maintained pur-
suant to a collective bargaining agree-
ment between employee representa-
tives and one or more employers.
Whether an individual is an owner, offi-
cer or executive is to be determined
separately with respect to each em-
ployer. Additionally, section 7701(a)(46)
provides that the Internal Revenue
Service shall make the determination
for purposes of the Code as to whether
there is a collective bargaining agree-
ment between employee representa-
tives and one or more employers.

Q-2: If an organization does not fail
to be an employee representative under
the 50 percent or less test of section
7701(a)(46), is a plan maintained pursu-
ant to an agreement between such or-
ganization and one or more employers
necessarily treated, under the Code, as
a plan maintained pursuant to a collec-
tive bargaining agreement between an
employee representative and one or
more employers?

A-2: (a) No.

(b) Specific Code provisions generally
require other conditions than that in
section T701(a)(46) to be satisfied in
order for a plan to be considered to be
collectively-bargained. For example, in
order for a plan to be described in sec-
tion 413(a), the Secretary of Labor
must find that the plan is maintained
pursuant to a collective bargaining
agreement between employee rep-
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resentatives and one or more employ-
ers.

(c) Even if (1) the finding in the ex-
ample in the preceding paragraph (b) is
made by the Secretary of Labor, (2) the
union has been recognized as exempt
under section 501(c)(5), and (3) the per-
centage condition in section 7701(a)(46)
is satisfied, the Internal Revenue Serv-
ice has the authority, pursuant to sec-
tion 7701(a)(46), to determine whether
there is a collective bargaining agree-
ment under the Code.

[T.D. 8073, 51 FR 4337, Feb. 4, 1986]

§301.7701(b)-0 Outline of regulation
provision for section 7701(b)-1
through (b)-9.

This section lists the paragraphs con-
tained in  §§301.7701(b)-1  through
301.7701(b)-9.

$301.7701(b)-1 Resident alien.

(a) Scope.
(b) Lawful permanent resident.
(1) Green card test.
(2) Rescission of resident status.
(3) Administrative or judicial determina-
tion of abandonment of resident status.
(c) Substantial presence test.
(1) In general.
(2) Determination of presence.
(i) Physical presence.
(ii) United States.
(3) Current year.
(4) Thirty-one day minimum.
(d) Application of section 7701(b) to the pos-
sessions and territories.
(1) Application to aliens.
(2) Non-application to citizens.
(e) Examples.

$301.7701(b)-2 Closer connection exception.

(a) In general.
(b) Foreign country.
(c) Tax home.
(1) Definition.
(2) Duration and nature of tax home.
(d) Closer connection to a foreign country.
(1) In general.
(2) Permanent home.
(e) Special rule.
(f) Closer connection exception unavailable.
(g) Filing requirements.

$301.7701(b)-3 Days of presence in the United
States that are excluded for purposes of sec-
tion 7701(b).

(a) In general.

(b) Exempt individuals.
(1) In general.
(2) Foreign government-related individual.
(i) In general.
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