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[T.D. 8742, 62 FR 68169, Dec. 31, 1997]

§ 301.9100–1 Extensions of time to
make elections.

(a) Introduction. The regulations
under this section and §§ 301.9100–2 and
301.9100–3 provide the standards the
Commissioner will use to determine
whether to grant an extension of time
to make a regulatory election. The reg-
ulations under this section and
§ 301.9100–2 also provide an automatic
extension of time to make certain stat-
utory elections. An extension of time is
available for elections that a taxpayer
is otherwise eligible to make. However,
the granting of an extension of time is
not a determination that the taxpayer
is otherwise eligible to make the elec-
tion. Section 301.9100–2 provides auto-
matic extensions of time for making
regulatory and statutory elections
when the deadline for making the elec-
tion is the due date of the return or the
due date of the return including exten-
sions. Section 301.9100–3 provides exten-
sions of time for making regulatory
elections that do not meet the require-
ments of § 301.9100–2.

(b) Terms. The following terms have
the meanings provided below—

Election includes an application for
relief in respect of tax; a request to
adopt, change, or retain an accounting
method or accounting period; but does
not include an application for an exten-
sion of time for filing a return under
section 6081.

Regulatory election means an election
whose due date is prescribed by a regu-
lation published in the FEDERAL REG-
ISTER, or a revenue ruling, revenue pro-
cedure, notice, or announcement pub-
lished in the Internal Revenue Bulletin
(see § 601.601(d)(2) of this chapter).

Statutory election means an election
whose due date is prescribed by stat-
ute.

Taxpayer means any person within
the meaning of section 7701(a)(1).

(c) General standards for relief. The
Commissioner in exercising the Com-
missioner’s discretion may grant a rea-

sonable extension of time under the
rules set forth in §§ 301.9100–2 and
301.9100–3 to make a regulatory elec-
tion, or a statutory election (but no
more than 6 months except in the case
of a taxpayer who is abroad), under all
subtitles of the Internal Revenue Code
except subtitles E, G, H, and I.

(d) Exceptions. Notwithstanding the
provisions of paragraph (c) of this sec-
tion, an extension of time will not be
granted—

(1) For elections under section
4980A(f)(5); or

(2) For elections that are expressly
excepted from relief or where alter-
native relief is provided by a statute, a
regulation published in the FEDERAL
REGISTER, or a revenue ruling, revenue
procedure, notice, or announcement
published in the Internal Revenue Bul-
letin (see § 601.601(d)(2) of this chapter).

(e) Effective dates. In general, this sec-
tion and §§ 301.9100–2 and 301.9100–3
apply to all requests for an extension
of time submitted to the Internal Rev-
enue Service (IRS) on or after Decem-
ber 31, 1997. However, the automatic 12-
month and 6-month extensions pro-
vided in § 301.9100–2 apply to elections
for which corrective action is taken on
or after December 31, 1997. For other
requests for an extension of time, see
§§ 301.9100–1T through 301.9100–3T in ef-
fect prior to December 31, 1997
(§§ 301.9100–1T through 301.9100–3T as
contained in the 26 CFR part 1 edition
revised as of April 1, 1997).

[T.D. 8742, 62 FR 68169, Dec. 31, 1997]

§ 301.9100–2 Automatic extensions.
(a) Automatic 12-month extension—(1)

In general. An automatic extension of
12 months from the due date for mak-
ing a regulatory election is granted to
make elections described in paragraph
(a)(2) of this section provided the tax-
payer takes corrective action as de-
fined in paragraph (c) of this section
within that 12-month extension period.
For purposes of this paragraph (a), the
due date for making a regulatory elec-
tion is the extended due date of the re-
turn if the due date of the election is
the due date of the return or the due
date of the return including extensions
and the taxpayer has obtained an ex-
tension of time to file the return. This
extension is available regardless of
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whether the taxpayer timely filed its
return for the year the election should
have been made.

(2) Elections eligible for automatic 12-
month extension. The following regu-
latory elections are eligible for the
automatic 12-month extension de-
scribed in paragraph (a)(1) of this sec-
tion—

(i) The election to use other than the
required taxable year under section 444;

(ii) The election to use the last-in,
first-out (LIFO) inventory method
under section 472;

(iii) The 15-month rule for filing an
exemption application for a section
501(c)(9), 501(c)(17), or 501(c)(20) organi-
zation under section 505;

(iv) The 15-month rule for filing an
exemption application for a section
501(c)(3) organization under section 508;

(v) The election to be treated as a
homeowners association under section
528;

(vi) The election to adjust basis on
partnership transfers and distributions
under section 754;

(vii) The estate tax election to spe-
cially value qualified real property
(where the Internal Revenue Service
(IRS) has not yet begun an examina-
tion of the filed return) under section
2032A(d)(1);

(viii) The chapter 14 gift tax election
to treat a qualified payment right as
other than a qualified payment under
section 2701(c)(3)(C)(i); and

(ix) The chapter 14 gift tax election
to treat any distribution right as a
qualified payment under section
2701(c)(3)(C)(ii).

(b) Automatic 6-month extension. An
automatic extension of 6 months from
the due date of a return excluding ex-
tensions is granted to make regulatory
or statutory elections whose due dates
are the due date of the return or the
due date of the return including exten-
sions provided the taxpayer timely
filed its return for the year the elec-
tion should have been made and the
taxpayer takes corrective action as de-
fined in paragraph (c) of this section
within that 6-month extension period.
This paragraph (b) does not apply to
regulatory or statutory elections that
must be made by the due date of the re-
turn excluding extensions.

(c) Corrective action. For purposes of
this section, corrective action means
taking the steps required to file the
election in accordance with the statute
or the regulation published in the FED-
ERAL REGISTER, or the revenue ruling,
revenue procedure, notice, or an-
nouncement published in the Internal
Revenue Bulletin (see § 601.601(d)(2) of
this chapter). For those elections re-
quired to be filed with a return, correc-
tive action includes filing an original
or an amended return for the year the
regulatory or statutory election should
have been made and attaching the ap-
propriate form or statement for mak-
ing the election. Taxpayers who make
an election under an automatic exten-
sion (and all taxpayers whose tax li-
ability would be affected by the elec-
tion) must file their return in a man-
ner that is consistent with the election
and comply with all other require-
ments for making the election for the
year the election should have been
made and for all affected years; other-
wise, the IRS may invalidate the elec-
tion.

(d) Procedural requirements. Any re-
turn, statement of election, or other
form of filing that must be made to ob-
tain an automatic extension must pro-
vide the following statement at the top
of the document: ‘‘FILED PURSUANT
TO § 301.9100–2’’. Any filing made to ob-
tain an automatic extension must be
sent to the same address that the filing
to make the election would have been
sent had the filing been timely made.
No request for a letter ruling is re-
quired to obtain an automatic exten-
sion. Accordingly, user fees do not
apply to taxpayers taking corrective
action to obtain an automatic exten-
sion.

(e) Examples. The following examples
illustrate the provisions of this sec-
tion:

Example 1. Automatic 12-month extension.
Taxpayer A fails to make an election de-
scribed in paragraph (a)(2) of this section
when filing A’s 1997 income tax return on
March 16, 1998, the due date of the return.
This election does not affect the tax liability
of any other taxpayer. The applicable regula-
tion requires that the election be made by
attaching the appropriate form to a timely
filed return including extensions. In accord-
ance with paragraphs (a) and (c) of this sec-
tion, A may make the regulatory election by
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taking the corrective action of filing an
amended return with the appropriate form
by March 15, 1999 (12 months from the March
16, 1998 due date of the return). If A obtained
a 6-month extension to file its 1997 income
tax return, A may make the regulatory elec-
tion by taking the corrective action of filing
an amended return with the appropriate
form by September 15, 1999 (12 months from
the September 15, 1998 extended due date of
the return).

Example 2. Automatic 6-month extension.
Taxpayer B fails to make an election not de-
scribed in paragraph (a)(2) of this section
when filing B’s 1997 income tax return on
March 16, 1998, the due date of the return.
This election does not affect the tax liability
of any other taxpayer. The applicable regula-
tion requires that the election be made by
attaching the appropriate form to a timely
filed return including extensions. In accord-
ance with paragraphs (b) and (c) of this sec-
tion, B may make the regulatory election by
taking the corrective action of filing an
amended return with the appropriate form
by September 15, 1998 (6 months from the
March 16, 1998 due date of the return).

[T.D. 8742, 62 FR 68170, Dec. 31, 1997]

§ 301.9100–3 Other extensions.
(a) In general. Requests for extensions

of time for regulatory elections that do
not meet the requirements of § 301.9100–
2 must be made under the rules of this
section. Requests for relief subject to
this section will be granted when the
taxpayer provides the evidence (includ-
ing affidavits described in paragraph
(e) of this section) to establish to the
satisfaction of the Commissioner that
the taxpayer acted reasonably and in
good faith, and the grant of relief will
not prejudice the interests of the Gov-
ernment.

(b) Reasonable action and good faith—
(1) In general. Except as provided in
paragraphs (b)(3)(i) through (iii) of this
section, a taxpayer is deemed to have
acted reasonably and in good faith if
the taxpayer—

(i) Requests relief under this section
before the failure to make the regu-
latory election is discovered by the In-
ternal Revenue Service (IRS);

(ii) Failed to make the election be-
cause of intervening events beyond the
taxpayer’s control;

(iii) Failed to make the election be-
cause, after exercising reasonable dili-
gence (taking into account the tax-
payer’s experience and the complexity
of the return or issue), the taxpayer

was unaware of the necessity for the
election;

(iv) Reasonably relied on the written
advice of the Internal Revenue Service
(IRS); or

(v) Reasonably relied on a qualified
tax professional, including a tax profes-
sional employed by the taxpayer, and
the tax professional failed to make, or
advise the taxpayer to make, the elec-
tion.

(2) Reasonable reliance on a qualified
tax professional. For purposes of this
paragraph (b), a taxpayer will not be
considered to have reasonably relied on
a qualified tax professional if the tax-
payer knew or should have known that
the professional was not—

(i) Competent to render advice on the
regulatory election; or

(ii) Aware of all relevant facts.
(3) Taxpayer deemed to have not acted

reasonably or in good faith. For purposes
of this paragraph (b), a taxpayer is
deemed to have not acted reasonably
and in good faith if the taxpayer—

(i) Seeks to alter a return position
for which an accuracy-related penalty
has been or could be imposed under sec-
tion 6662 at the time the taxpayer re-
quests relief (taking into account any
qualified amended return filed within
the meaning of § 1.6664–2(c)(3) of this
chapter) and the new position requires
or permits a regulatory election for
which relief is requested;

(ii) Was informed in all material re-
spects of the required election and re-
lated tax consequences, but chose not
to file the election; or

(iii) Uses hindsight in requesting re-
lief. If specific facts have changed since
the due date for making the election
that make the election advantageous
to a taxpayer, the IRS will not ordi-
narily grant relief. In such a case, the
IRS will grant relief only when the tax-
payer provides strong proof that the
taxpayer’s decision to seek relief did
not involve hindsight.

(c) Prejudice to the interests of the Gov-
ernment—(1) In general. The Commis-
sioner will grant a reasonable exten-
sion of time to make a regulatory elec-
tion only when the interests of the
Government will not be prejudiced by
the granting of relief. This paragraph
(c) provides the standards the Commis-
sioner will use to determine when the
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