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of any such alien if accompanying him or fol-
lowing to join him;
* * *

* *

(J) An alien having a residence in a foreign
country which he has no intention of aban-
doning who is a bona fide student, scholar,
trainee, teacher, professor, research assist-
ant, specialist, or leader in a field of special-
ized knowledge or skill, or other person of
similar description, who is coming tempo-
rarily to the United States as a participant
in a program designated by the Secretary of
State, for the purpose of teaching, instruct-
ing or lecturing, studying, observing, con-
ducting research, consulting, demonstrating
special skills, or receiving training, and the
alien spouse and minor children of any such
alien if accompanying him or following to
join him.

* * * * *
(Sec. 101, Immigration and Nationality Act,
as amended by sec. 101, Act of June 27, 1952,
66 Stat. 166; sec. 109, Act of Sept. 21, 1961, 75
Stat. 534)

[T.D. 6744, 29 FR 8313, July 2, 1964, as amend-
ed by T.D. 8411, 57 FR 15241, Apr. 27, 1992]

§31.3121(b)(20)-1 Service performed
on a boat engaged in catching fish.

(a) In general. (1) Service performed
on or after December 31, 1954, by an in-
dividual on a boat engaged in catching
fish or other forms of aquatic animal
life (hereinafter ‘‘fish’’) are excepted
from employment if—

(i) The individual receives a share of
the boat’s (or boats’ for a fishing oper-
ation involving more than one boat)
catch of fish or a share of the proceeds
from the sale of the catch,

(ii) The amount of the individual’s
share depends solely on the amount of
the boat’s (or boats’ for a fishing oper-
ation involving more than one boat)
catch of fish.

(iii) The individual does not receive
and is not entitled to receive, any cash
remuneration, other than remunera-
tion that is described in sub-division (1)
of this subparagraph, and

(iv) The crew of the boat (or of each
boat from which the individual re-
ceives a share of the catch) normally is
made up of fewer than 10 individuals.

(2) The requirement of paragraph
(a)(1)(ii) is not satisfied if there exists
an agreement with the boat’s (or
boats’) owner or operator by which the
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individual’s remuneration is deter-
mined partially or fully by a factor not
dependent on the size of the catch. For
example, if a boat is operated under a
remuneration arrangement, e.g., a col-
lective agreement which specifies that
crew members, in addition to receiving
a share of the catch, are entitled to an
hourly wage for repairing nets, regard-
less of whether this wage is actually
paid, then all the crew members cov-
ered by the arrangement are entitled
to receive cash remuneration other
than a share of the catch and their
services are not excepted from employ-
ment by section 3121(b)(20).

(3) The operating crew of a boat in-
cludes all persons on the boat (includ-
ing the captain) who receive any form
of remuneration in exchange for serv-
ices rendered while on a boat engaged
in catching fish. See §1.6050A-1 for re-
porting requirements for the operator
of a boat engaged in catching fish with
respect to individuals performing serv-
ices described in this section.

(4) During the same return period,
service performed by a crew member
may be excepted from employment by
section 3121(b)(20) and this section for
one voyage and not so excepted on a
subsequent voyage on the same or on a
different boat.

(6) During the same voyage, service
performed by one crew member may be
excepted from employment by section
3121(b)(20) and this section but service
performed by another crew member
may not be so excepted.

(b) Special rule. Services performed
after December 31, 1954, and before Oc-
tober 4, 1976, on a boat by an individual
engaged in catching fish are not ex-
cepted from employment for any voy-
age (for purposes of section 3121(b) and
the corresponding regulations), even
though the individual satisfies the re-
quirements of paragraphs (a)(1)()
through (iv) of this section, if the
owner or operator of the boat engaged
in catching fish treated the individual
as an employee. For purposes of this
subparagraph, the individual was treat-
ed as an employee if—

(1) Form 941 was voluntarily filed by
the boat operator or owner, regardless
of whether the tax imposed by chapter
21 was withheld. For purposes of this
subdivision, the filing of Form 941 is



Internal Revenue Service, Treasury

not voluntary if the filing was the re-
sult of action taken by the Service pur-
suant to section 6651(a) (relating to ad-
dition to the tax for failure to file tax
return or to pay tax);

(2) The boat owner or operator with-
held from the individual’s share the tax
imposed by chapter 21, regardless of
whether the tax was paid over to the
Service; or

(3) The boat owner or operator made
full or partial payment of the tax im-
posed by chapter 21, unless the pay-
ment was made pursuant to section
7422(a) (relating to no civil actions for
refund prior to filing claim for refund).
However, for purposes of this para-
graph crew members whose services,
but for paragraphs (a)(1)(i) through
(iii), would have been excepted from
employment by section 3121(b)(20) are
not required to pay self-employment
tax on income earned in performing
those services. See §1.1402(c)-3(g).
Moreover, in such cases the employer
is not entitled to a refund of the em-
ployer’s share of any tax imposed by
chapter 21 that was paid.

[T.D. 7716, 45 FR 57123, Aug. 27, 1980]

§31.3121(c)-1 Included and excluded
services.

(a) If a portion of the services per-
formed by an employee for an employer
during a pay period constitutes em-
ployment, and the remainder does not
constitute employment, all the serv-
ices performed by the employee for the
employer during the period shall for
purposes of the taxes be treated alike,
that is, either all as included or all as
excluded. The time during which the
employee performs services which
under section 3121(b) constitute em-
ployment, and the time during which
he performs services which under such
section do not constitute employment,
within the pay period, determine
whether all the services during the pay
period shall be deemed to be included
or excluded.

(b) If one-half or more of the employ-
ee’s time in the employ of a particular
person in a pay period is spent in per-
forming services which constitute em-
ployment, then all the services of that
employee for that person in that pay
period shall be deemed to be employ-
ment.
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(c) If less than one-half of the em-
ployee’s time in the employ of a par-
ticular person in a pay period is spent
in performing services which con-
stitute employment, then none of the
services of that employee for that per-
son in that pay period shall be deemed
to be employment.

(d) The application of the provisions
of paragraphs (a), (b), and (c) of this
section may be illustrated by the fol-
lowing example:

Example. The AB Club, which is a local col-
lege club within the meaning of section
3121(b)(2), employs D, a student who is en-
rolled and is regularly attending classes at a
university, to perform domestic service for
the club and to keep the club’s books. The
domestic services performed by D for the AB
Club do not constitute employment, and his
services as the club’s bookkeeper constitute
employment. D receives a payment at the
end of each month for all services which he
performs for the club. During a particular
month D spends 60 hours in performing do-
mestic service for the club and 40 hours as
the club’s bookkeeper. None of D’s services
during the month are deemed to be employ-
ment, since less than one-half of his services
during the month constitutes employment.
During another month D spends 35 hours in
the performance of domestic services and 60
hours in keeping the club’s books. All of D’s
services during the month are deemed to be
employment, since one-half or more of his
services during the month constitutes em-
ployment.

(e) For purposes of this section, a
“‘pay period’’ is the period (of not more
than 31 consecutive calendar days) for
which a payment of remuneration is
ordinarily made to the employee by the
employer. Thus, if the periods for
which payments of remuneration are
made to the employee by the employer
are of uniform duration, each such pe-
riod constitutes a ‘‘pay period”. If,
however, the periods occasionally vary
in duration, the ‘‘pay period” is the pe-
riod for which a payment of remunera-
tion is ordinarily made to the em-
ployee by the employer, even though
that period does not coincide with the
actual period for which a particular
payment of remuneration is made. For
example, if an employer ordinarily
pays a particular employee for each
calendar week at the end of the week,
but the employee receives a payment
in the middle of the week for the por-
tion of the week already elapsed and



