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transportation which is operated by
any other motive power.

(e) The term ‘‘employer’’ does not in-
clude any company by reason of its
being engaged in the mining of coal,
the supplying of coal to an employer
where delivery is not beyond the mine
tipple and the operation of equipment
or facilities for such mining or sup-
plying of coal, or in any of such activi-
ties.

(f) Any company that is described in
paragraph (a)(2) of this section is an
employer under section 3231. In certain
cases, based on all the facts and cir-
cumstances, it may be appropriate to
segregate those businesses engaged in
rail services and therefore subject to
the Railroad Retirement Tax Act from
those businesses engaged exclusively in
nonrail services and therefore not sub-
ject to the Railroad Retirement Tax
Act. The factors considered are set
forth in guidance published by the In-
ternal Revenue Service.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR
14021, Dec. 31, 1960; T.D. 8582, 59 FR 66191,
Dec. 23, 1994]

§ 31.3231(b)–1 Who are employees.
(a) In general. (1) An individual who is

in the service of one or more employers
for compensation is an employee with-
in the meaning of the act. (For defini-
tions of the terms ‘‘employer’’, ‘‘serv-
ice’’, and ‘‘compensation’’, see sub-
sections (a), (d), and (e), respectively,
of section 3231.) An individual is in the
service of an employer, with respect to
services rendered for compensation,
if—

(i) He is subject to the continuing au-
thority of the employer to supervise
and direct the manner in which he ren-
ders such services; or

(ii) He is rendering professional or
technical services and is integrated
into the staff of the employer; or

(iii) He is rendering, on the property
used in the employer’s operations,
other personal services the rendition of
which is integrated into the employer’s
operations.

(2) In order that an individual may be
in the service of an employer within
the meaning of paragraph (a)(1)(i) of
this section, it is not necessary that
the employer actually direct or control
the manner in which the services are

rendered; it is sufficient if the em-
ployer has the right to do so. The right
of an employer to discharge an indi-
vidual is also an important factor indi-
cating that the individual is subject to
the continuing authority of the em-
ployer to supervise and direct the man-
ner of rendition of the services. Other
factors indicating that an individual is
subject to the continuing authority of
the employer to supervise and direct
the manner of rendition of the services
are the furnishing of tools and the fur-
nishing of a place to work by the em-
ployer to the individual who renders
the services.

(3) In general, if an individual is sub-
ject to the control or direction of an
employer merely as to the result to be
accomplished by the work and not as
to the means and methods for accom-
plishing the result, he is an inde-
pendent contractor. On individual per-
forming services as an independent
contractor is not, as to such services,
in the service of an employer within
the meaning of paragraph (a)(1)(i) of
this section. However, an individual
performing services as an independent
contractor may be, as to such services,
in the service of an employer within
the meaning of paragraph (a)(1) (ii) or
(iii) of this section.

(4) Whether or not an individual is an
employee will be determined upon an
examination of the particular facts of
the case.

(5) If an individual is an employee, it
is of no consequence that he is des-
ignated as a partner, coadventurer,
agent, independent contractor, or oth-
erwise, or that he performs services on
a part-time basis.

(6) No distinction is made between
classes or grades of employees. Thus,
superintendents, managers, and other
supervisory personnel are employees
within the meaning of the act. An offi-
cer of an employer is an employee, but
a director as such is not.

(7) In determining whether an indi-
vidual is an employee with respect to
services rendered within the United
States, the citizenship or residence of
the individual, or the place where the
contract of service was entered into is
immaterial.

(8) If an individual performs services
for an employer (other than a local
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lodge or division or a general com-
mittee of a railway-labor-organization
employer) which does not conduct the
principal part of its business within the
United States, such individual shall be
deemed to be in the service of such em-
ployer only to the extent that he per-
forms services for it in the United
States. Thus, with respect to services
rendered for such employer outside the
United States, such individual is not in
the service of an employer.

(9) If an individual performs services
for an employer (other than a local
lodge or division or a general com-
mittee of a railway-labor-organization
employer) which conducts the principal
part of its business within the United
States, he is in the service of such em-
ployer whether his services are ren-
dered within or without the United
States. In the case of an individual, not
a citizen or resident of the United
States, rendering services in a place
outside the United States to an em-
ployer which is required under the laws
applicable in such place to employ, in
whole or in part, citizens or residents
thereof, such individual shall not be
deemed to be in the service of an em-
ployer with respect to services so ren-
dered.

(10) The term ‘‘employee’’ does not
include any individual while he is en-
gaged in the physical operations con-
sisting of the mining of coal, the prepa-
ration of coal, the handling (other than
movement by rail with standard rail-
road locomotives) of coal not beyond
the mine tipple, or the loading of coal
at the tipple.

(b) Employees of local lodges or divi-
sions of railway-labor-organization em-
ployers. (1) An individual is in the serv-
ice of a local lodge or division of a rail-
way-labor-organization employer (see
paragraph (a)(6) of § 31.3231(a)–1) only
if—

(i) All, or substantially all, the indi-
viduals constituting the membership of
such local lodge or division are em-
ployees of an employer conducting the
principal part of its business in the
United States; or

(ii) The headquarters of such local
lodge or division is located in the
United States.

(2) (i) An individual in the service of
a local lodge or division is not an em-

ployee within the meaning of the act
unless he was, on or after August 29,
1935, in the service of a carrier (see
§ 31.3231(g) for definition of carrier) or
he was, on August 29, 1935, in the ‘‘em-
ployment relation’’ to a carrier.

(ii) An individual shall be deemed to
have been in the employment relation
to a carrier on August 29, 1935, if (a) he
was on that date on leave of absence
from his employment expressly granted
to him by the carrier by whom he was
employed, or by a duly authorized rep-
resentative or such carrier, and the
grant of such leave of absence was es-
tablished to the satisfaction of the
Railroad Retirement Board before July
1947; or (b) he was in the service of a
carrier after August 29, 1935, and before
January 1946 in each of six calendar
months whether or not consecutive; or
(c) before August 29, 1935, he did not re-
tire and was not retired or discharged
from the service of the last carrier by
whom he was employed or its corporate
or operating successor, but (1) solely by
reason of his physical or mental dis-
ability he ceased before August 29, 1935,
to be in the service of such carrier and
thereafter remained continuously dis-
abled until he attained age sixty-five
or until August 1945, or (2) solely for
such last stated reason a carrier by
whom he was employed before August
29, 1935, or a carrier who is its suc-
cessor did not on or after August 29,
1935, and before August 1945 call him to
return to service, or (3) if he was so
called he was solely for such reason un-
able to render service in six calendar
months as provided in (b) of this sub-
division; or (d) he was on August 29,
1935, absent from the service of a car-
rier by reason of a discharge which,
within one year after the effective date
thereof, was protested, to an appro-
priate labor representative or to the
carrier, as wrongful, and which was fol-
lowed within 10 years of the effective
date thereof by his reinstatement in
good faith to his former service with
all his seniority rights. However, an in-
dividual shall not be deemed to have
been in the employment relation to a
carrier on August 29, 1935, if before that
date he was granted a pension or gra-
tuity on the basis of which a pension
was awarded to him pursuant to sec-
tion 6 of the Railroad Retirement Act
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of 1937 (45 U.S.C. 228f), or if during the
last payroll period before August 29,
1935, in which he rendered service to a
carrier he was not, with respect to any
service in such payroll period, in the
service of an employer (see paragraph
(a) of this section).

(c) Employees of general committees of
railway-labor-organization employers. An
individual is in the service of a general
committee of a railway-labor-organiza-
tion employer (see paragraph (a)(6) of
§ 31.3231(a)–1) only if—

(1) He is representing a local lodge or
division described in paragraph (b)(1) of
this section; or

(2) All, or substantially all, the indi-
viduals represented by such general
committee are employees of an em-
ployer conducting the principal part of
its business in the United States; or

(3) He acts in the capacity of a gen-
eral chairman or an assistant general
chairman of a general committee
which represents individuals rendering
service in the United States to an em-
ployer. In such case, if his office or
headquarters is not located in the
United States and the individuals rep-
resented by such general committee
are employees of an employer not con-
ducting the principal part of its busi-
ness in the United States, only a part
of his remuneration for such service
shall be regarded as compensation. The
part of his remuneration regarded as
compensation shall be in the same pro-
portion to his total remuneration as
the mileage in the United States under
the jurisdiction of such general com-
mittee bears to the total mileage under
its jurisdiction, unless such mileage
formula is inapplicable, in which case
such other formula as the Railroad Re-
tirement Board may have prescribed
pursuant to section 1(c) of the Railroad
Retirement Act of 1937 (45 U.S.C. 228a)
shall be applicable. However, no part of
his remuneration for such service shall
be regarded as compensation if the ap-
plication of such mileage formula, or
such other formula as the Railroad Re-
tirement Board may have prescribed,
would result in his compensation for
the service being less than 10 percent of
his remuneration for such service.

§ 31.3231(c)–1 Who are employee rep-
resentatives.

(a) An employee representative with-
in the meaning of the act is—

(1) Any officer or official representa-
tive of a railway labor organization
which is not included as an employer
under section 3231(a) who—

(i) Was in the service of an employer
either before or after June 29, 1937, and

(ii) Is duly authorized and designated
to represent employees in accordance
with the Railway Labor Act.
For railway labor organizations which
are employers under section 3231(a), see
paragraph (a) (5) and (6) of § 31.3231(a)–
1.

(2) Any individual who is regularly
assigned to or regularly employed by
an employee representative, as defined
in paragraph (a)(1) of this section, in
connection with the duties of such em-
ployee representative’s office.

(b) In determining whether an indi-
vidual is an employee representative,
his citizenship or residence is material
only insofar as those factors may affect
the determination of whether he was
‘‘in the service of an employer’’ (see
paragraph (a) of § 31.3231(b)–1).

§ 31.3231(d)–1 Service.
See § 31.3231(b)–1 for regulations re-

lating to the term ‘‘in the service of an
employer.’’

§ 31.3231(e)–1 Compensation.
(a) Definition—(1) The term compensa-

tion has the same meaning as the term
wages in section 3121(a), determined
without regard to section 3121(b)(9), ex-
cept as specifically limited by the Rail-
road Retirement Tax Act (chapter 22 of
the Internal Revenue Code) or regula-
tion. The Commissioner may provide
any additional guidance that may be
necessary or appropriate in applying
the definitions of sections 3121(a) and
3231(e).

(2) A payment made by an employer
to an individual through the employ-
er’s payroll is presumed, in the absence
of evidence to the contrary, to be com-
pensation for services rendered as an
employee of the employer. Likewise, a
payment made by an employee organi-
zation to an employee representative
through the organization’s payroll is

VerDate 11<MAY>2000 10:17 Apr 12, 2001 Jkt 194093 PO 00000 Frm 00148 Fmt 8010 Sfmt 8010 Y:\SGML\194093T.XXX pfrm04 PsN: 194093T


