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to apply and the remuneration to
which it relates, shall be signed by the
employee, and shall contain, or be
verified by, a written declaration that
it is made under the penalties of per-
jury. No particular form is prescribed
for this statement. The duplicate copy
of each statement filed during any cal-
endar year pursuant to this paragraph
shall be forwarded by the employer
with, and attached to, the Form 1042S
required by paragraph (c) of § 1.1461–2
with respect to such remuneration for
such calendar year.

(f) Exemption from income tax for remu-
neration paid for services performed after
December 31, 2000. Remuneration paid
for services performed within the
United States by a nonresident alien
individual after December 31, 2000, is
excepted from wages and hence is not
subject to withholding if such remu-
neration is, or will be, exempt from the
income tax imposed by chapter 1 of the
Internal Revenue Code by reason of a
provision of the Internal Revenue Code
or an income tax convention to which
the United States is a party. An em-
ployer may rely on a claim that the
employee is entitled to an exemption
from tax if it complies with the re-
quirements of § 1.1441–1(e)(1)(ii) of this
chapter (for a claim based on a provi-
sion of the Internal Revenue Code) or
§ 1.1441–4(b)(2) of this chapter (for a
claim based on an income tax conven-
tion).

[T.D. 6908, 31 FR 16775, Dec. 31, 1966, as
amended by T.D. 7670, 45 FR 6932, Jan. 31,
1980; T.D. 7977, 49 FR 36836, Sept. 20, 1984;
T.D. 8734, 62 FR 53493, Oct. 14, 1997; T.D. 8804,
63 FR 72189, Dec. 31, 1998; T.D. 8856, 64 FR
73412, Dec. 30, 1999]

§ 31.3401(a)(6)–1A Remuneration for
services of certain nonresident
alien individuals paid before Janu-
ary 1, 1967.

(a) Except in the case of certain non-
resident alien individuals who are resi-
dents of Canada, Mexico, or Puerto
Rico or individuals who are tempo-
rarily present in the United States as
nonimmigrants under subparagraph (F)
or (J) of section 101(a)(15) of the Immi-
gration and Nationality Act (8 U.S.C.
1101), as amended, remuneration for
services performed by nonresident
alien individuals does not constitute
wages subject to withholding under

section 3402. For withholding of income
tax on remuneration paid for services
performed within the United States in
the case of nonresident alien individ-
uals generally, see § 1.1441–1 and fol-
lowing of this chapter (Income Tax
Regulations).

(b) Remuneration paid to nonresident
aliens who are residents of a contig-
uous country (Canada or Mexico) and
who enter and leave the United States
at frequent intervals is not excepted
from wages under section 3401(a)(6).
See, however, § 31.3401(a)(7)–1, relating
to remuneration paid to such non-
resident alien individuals when en-
gaged in transportation service.

(c) Remuneration paid to a non-
resident alien individual for services
performed in Puerto Rico for an em-
ployer (other than the United States or
any agency thereof) is excepted from
wages and hence is not subject to with-
holding, even though such alien indi-
vidual is a resident of Puerto Rico at
the time when such services are per-
formed. Wages paid for services per-
formed by a nonresident alien indi-
vidual who is a resident of Puerto Rico
are subject to withholding if such serv-
ices are performed as an employee of
the United States or any agency there-
of. The place of performance of such
services is immaterial, provided such
alien individual is a resident of Puerto
Rico at the time of performance of the
services. Wages representing retire-
ment pay for services in the Armed
Forces of the United States, the Coast
and Geodetic Survey, or the Public
Health Service, or a disability annuity
paid under the provisions of section 831
of the Foreign Service Act of 1946, as
amended (22 U.S.C. 1081; 60 Stat. 1021),
are subject to withholding, under the
limitations specified in paragraph
(b)(1)(ii) of § 31.3401(a)–1, in the case of
an alien resident of Puerto Rico.

(d) (1) Remuneration paid after 1961
to a nonresident alien individual who is
temporarily present in the United
States as a nonimmigrant under sub-
paragraph (F) or (J) of section 101(a)(15)
of the Immigration and Nationality
Act (8 U.S.C. 1101), as amended, is not
excepted from wages under section
3401(a)(6) if the remuneration is exempt
from withholding under section 1441(a)
by reason of section 1441(c)(4)(B) and is
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not exempt from taxation under sec-
tion 872(b)(3). See §§ 1.872–2 and 1.1441–4
of this chapter (Income Tax Regula-
tions). A nonresident alien individual
who is temporarily present in the
United States as a nonimmigrant
under subparagraph (J) includes an
alien individual admitted to the United
States as an ‘‘exchange visitor’’ under
section 201 of the United States Infor-
mation and Educational Exchange Act
of 1948 (22 U.S.C. 1446).

(2) Section 101 of the Immigration
and Nationality Act (8 U.S.C. 1101), as
amended, provides in part, as follows:

SEC. 101. Definitions. [Immigration and Na-
tionality Act (66 Stat. 166)]

(a) As used in this chapter—* * *
(15) The term ‘‘immigrant’’ means every

alien except an alien who is within one of the
following classes of nonimmigrant aliens—

* * * * *

(F) (i) An alien having a residence in a for-
eign country which he has no intention of
abandoning, who is a bona fide student quali-
fied to pursue a full course of study and who
seeks to enter the United States temporarily
and solely for the purpose of pursuing such a
course of study at an established institution
of learning or other recognized place of study
in the United States, particularly designated
by him and approved by the Attorney Gen-
eral after consultation with the Office of
Education of the United States, which insti-
tution or place of study shall have agreed to
report to the Attorney General the termi-
nation of attendance of each nonimmigrant
student, and if any such institution of learn-
ing or place of study fails to make reports
promptly the approval shall be withdrawn,
and (ii) the alien spouse and minor children
of any such alien if accompanying him or fol-
lowing to join him;

* * * * *

(J) An alien having a residence in a foreign
country which he has no intention of aban-
doning who is a bona fide student, scholar,
trainee, teacher, professor, research assist-
ant, specialist, or leader in a field of special-
ized knowledge or skill, or other person of
similar description, who is coming tempo-
rarily to the United States as a participant
in a program designated by the Secretary of
State, for the purpose of teaching, instruct-
ing or lecturing, studying, observing, con-
ducting research, consulting, demonstrating
special skills, or receiving training, and the
alien spouse and minor children of any such

alien if accompanying him or following to
join him.

(e) This section shall not apply with
respect to remuneration paid after De-
cember 31, 1966. For rules with respect
to such remuneration see § 31.3401(a)(6)–
1.

(Sec. 101. Immigration and Nationality Act,
as amended by sec. 101, Act of June 27, 1952,
66 Stat. 166; sec. 109, Act of Sept. 21, 1961, 75
Stat. 534)

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6654, 28 FR 5251, May 28,
1963; T.D. 6727, 29 FR 5869, May 5, 1964; T.D.
6908, 31 FR 16775, Dec. 31, 1966]

§ 31.3401(a)(7)–1 Remuneration paid
before January 1, 1967, for services
performed by nonresident alien in-
dividuals who are residents of a
contiguous country and who enter
and leave the United States at fre-
quent intervals.

(a) Transportation service. Remunera-
tion paid to nonresident aliens who are
residents of a contiguous country (Can-
ada or Mexico) and who, in the per-
formance of their duties in transpor-
tation service between points in the
United States and points in a contig-
uous country, enter and leave the
United States at frequent intervals, is
excepted from wages and hence is not
subject to withholding. This exception
applies to personnel engaged in rail-
road, bus, ferry, steamboat, and air-
craft services and applies whether the
employer is a domestic or foreign enti-
ty. Thus, the remuneration of a non-
resident alien individual who is a resi-
dent of Canada and an employee of a
domestic railroad, for services as a
member of the crew of a train oper-
ating between points in Canada and
points in the United States, is not sub-
ject to withholding under section 3402.

(b) Service on international projects.
Remuneration paid to nonresident
aliens who are residents of a contig-
uous country (Canada or Mexico) and
who, in the performance of their duties
in connection with the construction,
maintenance or operation of a water-
way, viaduct, dam, or bridge traversed
by or traversing the boundary between
the United States and Canada or the
boundary between the United States
and Mexico, as the case may be, enter
and leave the United States at frequent
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