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amounts to one-half dollar or more, in
which case it shall be increased to
$1.00. Thus, if the payroll period of an
employee is weekly and the wage pay-
ment of such employee is $255.49, the
employer may compute the tax on the
excess over $200 as if the excess were
$55 instead of $55.49. If the weekly wage
payment is $255.50, the employer may,
in computing the tax, consider the ex-
cess over $200 to be $56 instead of $55.50.

(Secs. 3402(i) and (m) and 7805 of the Internal
Revenue Code of 1954 (26 U.S.C. 3402 (i) and
(m), 95 Stat. 172, 184; 26 U.S.C. 7805, 68A Stat.
917))

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6860, 30 FR 13942, Nov. 4,
1965; T.D. 7115, 36 FR 9215, May 21, 1971; T.D.
7888, 48 FR 17588, Apr. 25, 1983; T.D. 7915, 48
FR 44073, Sept. 27, 1983]

§ 31.3402(d)–1 Failure to withhold.
If the employer in violation of the

provisions of section 3402 fails to de-
duct and withhold the tax, and there-
after the income tax against which the
tax under section 3402 may be credited
is paid, the tax under section 3402 shall
not be collected from the employer.
Such payment does not, however, oper-
ate to relieve the employer from liabil-
ity for penalties or additions to the tax
applicable in respect of such failure to
deduct and withhold. The employer
will not be relieved of his liability for
payment of the tax required to be with-
held unless he can show that the tax
against which the tax under section
3402 may be credited has been paid. See
§ 31.3403–1, relating to liability for tax.

§ 31.3402(e)–1 Included and excluded
wages.

(a) If a portion of the remuneration
paid by an employer to his employee
for services performed during a payroll
period of not more than 31 consecutive
days constitutes wages, and the re-
mainder does not constitute wages, all
the remuneration paid the employee
for services performed during such pe-
riod shall for purposes of withholding
be treated alike, that is, either all in-
cluded as wages or all excluded. The
time during which the employee per-
forms services, the remuneration for
which under section 3401(a) constitutes
wages, and the time during which he
performs services, the remuneration

for which under such section does not
constitute wages, determine whether
all the remuneration for services per-
formed during the payroll period shall
be deemed to be included or excluded.

(b) If one-half or more of the employ-
ee’s time in the employ of a particular
employer in a payroll period is spent in
performing services the remuneration
for which consititutes wages, then all
the remuneration paid the employee
for services performed in that payroll
period shall be deemed to be wages.

(c) If less than one-half of the em-
ployee’s time in the employ of a par-
ticular employer in a payroll period is
spent in performing services the remu-
neration for which constitutes wages,
then none of the remuneration paid the
employee for services performed in
that payroll period shall be deemed to
be wages.

(d) The application of the provisions
of paragraphs (a), (b), and (c) of this
section may be illustrated by the fol-
lowing examples:

Example 1. Employer B, who operates a
store and a farm, employs A to perform serv-
ices in connection with both operations. The
remuneration paid A for services on the farm
is excepted as remuneration for agricultural
labor, and the remuneration for services per-
formed in the store constitutes wages. Em-
ployee A is paid on a monthly basis. During
a particular month, A works 120 hours on the
farm and 80 hours in the store. None of the
remuneration paid by B to A for services per-
formed during the month is deemed to be
wages, since the remuneration paid for less
than one-half of the services performed dur-
ing the month constitutes wages. During an-
other month A works 75 hours on the farm
and 120 hours in the store. All of the remu-
neration paid by B to A for services per-
formed during the month is deemed to be
wages since the remuneration paid for one-
half or more of the services performed during
the month constitutes wages.

Example 2. Employee C is employed as a
maid by D, a physician, whose home and of-
fice are located in the same building. The re-
muneration paid C for services in the home
is excepted as remuneration for domestic
service, and the remuneration paid for her
services in the office constitutes wages. C is
paid on a weekly basis. During a particular
week C works 20 hours in the home and 20
hours in the office. All of the remuneration
paid by D to C for services performed during
that week is deemed to be wages, since the
remuneration paid for one-half or more of
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the services performed during the week con-
stitutes wages. During another week C works
22 hours in the home and 15 hours in the of-
fice. None of the remuneration paid by D to
C for services performed during that week is
deemed to be wages, since the remuneration
paid for less than one-half of the services
performed during the week constitutes
wages.

(e) The rules set forth in this section
do not apply (1) with respect to any re-
muneration paid for services performed
by an employee for his employer if the
periods for which remuneration is paid
by the employer vary to the extent
that there is no period which con-
stitutes a payroll period within the
meaning of section 3401(b) (see
§ 31.3401(b)–1), or (2) with respect to any
remuneration paid for services per-
formed by an employee for his em-
ployer if the payroll period for which
remuneration is paid exceeds 31 con-
secutive days. In any such case with-
holding is required with respect to that
portion of such remuneration which
constitutes wages.

§ 31.3402(f)(1)–1 Withholding exemp-
tions.

(a) In general. (1) Except as otherwise
provided in section 3402(f)(6) (see
§ 31.3402(f)(6)–1), an employee receiving
wages shall on any day be entitled to
withholding exemptions as provided in
section 3402(f)(1). In order to receive
the benefit of such exemptions, the em-
ployee must file with his employer a
withholding exemption certificate as
provided in section 3402(f)(2). See
§ 31.3402(f)(2)–1.

(2) The number of exemptions to
which an employee is entitled on any
day depends upon his status as single
or married, upon his status as to old
age and blindness, upon the number of
his dependents, upon the number of ex-
emptions claimed by his spouse (if he is
married), and upon the number of with-
holding allowances to which he is enti-
tled under section 3402(m).

(b) Withholding exemptions to which an
employee is entitled in respect of himself.
An employee is entitled to one with-
holding exemption for himself. An em-
ployee shall on any day be entitled to
an additional withholding exemption
for himself if he will have attained the
age of 65 before the close of his taxable
year which begins in, or with, the cal-

endar year in which such day falls. If
the employee is blind, he may claim an
additional withholding exemption for
blindness. For purposes of claiming a
withholding exemption for blindness,
an individual shall be considered blind
only if his central visual acuity does
not exceed 20/200 in the better eye with
correcting lenses or if his visual acuity
is greater than 20/200 but is accom-
panied by a limitation in the fields of
vision such that the widest diameter of
the visual field subtends an angle no
greater than 20 degrees. For definition
of the term ‘‘blindness’’, see section
151(d)(3). An employee may also be en-
titled under section 3402(m) to with-
holding exemptions with respect to
withholding allowances (see
§ 31.3402(m)–1).

(c) Withholding exemptions to which an
employee is entitled in respect to his
spouse. (1) A married employee, whose
spouse is an employee receiving wages,
is entitled to claim any withholding
exemption to which his spouse is enti-
tled under paragraph (b) of this sec-
tion, unless the spouse has in effect a
withholding exemption certificate
claiming such withholding exemption.
A married employee, whose spouse is
not an employee receiving wages, is en-
titled to claim any withholding exemp-
tion to which his spouse would be enti-
tled under paragraph (b) of this section
if the spouse were an employee receiv-
ing wages.

Example 1. Assume that both the husband
and wife have attained the age of 65 and are
employees receiving wages. Each spouse is
entitled under paragraph (b) of this section
to claim 2 withholding exemptions in respect
of himself or herself. Either spouse may
claim, in addition to the withholding exemp-
tions to which he or she is entitled in respect
of himself or herself, any withholding ex-
emption to which the other spouse is enti-
tled under such paragraph (b) of this section
but does not claim on a withholding exemp-
tion certificate.

Example 2. Assume the same facts as in Ex-
ample 1 except that only the husband is an
employee receiving wages. The husband is
entitled to claim 4 withholding exemptions,
that is, the 2 withholding exemptions to
which he is entitled in respect of himself and
the 2 withholding exemptions to which his
spouse would be entitled under paragraph (b)
of this section if she were an employee re-
ceiving wages.
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