§31.3406(h)-1

§31.3406(h)-1 Definitions.

(a) In general. For purposes of section
3406 and the regulations thereunder,
the definitions of this section apply.

(b) Taxpayer identification number—(1)
In general. Taxpayer identification num-
ber means the identifying number as-
signed to a person under section 6109
(relating to identifying numbers, gen-
erally a nine-digit social security num-
ber for an individual and a nine-digit
employer identification number for a
nonindividual, e.g., a corporation, part-
nership, trust, or estate). An obviously
incorrect number is not considered a
taxpayer identification number. See
§31.6011(b)-2 and §301.6109-1 of this
chapter for provisions relating to ob-
taining a taxpayer identification num-
ber.

(2) Obviously incorrect number. Obvi-
ously incorrect number means a number
that does not contain nine digits or a
number that includes an alpha char-
acter as one of the nine digits.

(c) Broker. Broker is defined in section
6045(c)(1) and §1.6045-1(a)(1) of this
chapter. If there could be more than
one broker with respect to any acquisi-
tion, only the broker having the clos-
est contact (as determined under
§5£.6045-1(c)(3) (ii) and (iii) of this chap-
ter) with the payee is treated as a
broker. In the case of any instrument,
the term broker does not include any
person who is the payor with respect to
the instrument as described in
§31.3406(a)-2.

(d) Readily tradable instrument. Read-
ily tradable instrument means—

(1) Any instrument that is part of an
issue any portion of which is traded on
an established securities market (with-
in the meaning of section 453(f)(5)); or

(2) Any instrument that is regularly
quoted by brokers or dealers making a
market.

(e) Day. Day means a calendar day
unless specified otherwise under any
section of the regulations under sec-
tion 3406. For example, see §§31.3406(d)—
5(a) and 31.3406(g)-3(a)(2).

(f) Business day. Business day means
any day other than a Saturday, Sun-
day, or legal holiday (within the mean-
ing of section 7503).

[T.D. 8637, 60 FR 66130, Dec. 21, 1995; 61 FR
12135, Mar. 25, 1996]
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§31.3406(h)-2 Special rules.

(a) Joint accounts—(1) Relevant name
and taxpayer identification number com-
bination. For purposes of identifying
the account subject to withholding
under sections 3406(a)(1) (B) and (C),
the relevant name and taxpayer identi-
fication number combination is that
which is used for information reporting

purposes.
(2) Optional rule for accounts subject to
backup withholding under section

3406(a)(1) (B) or (C) where the names are
switched. See §31.3406(d)-5(c)(4)(iii)
under which a payor may withhold
under section 3406(a)(1)(B) as required
even though the names or taxpayer
identification numbers on the account
have been switched. The rules under
§31.3406(d)-5(c)(4)(iii) may be applied
comparably by a payor who is required
to withhold under section 3406(a)(1)(C).

(3) Joint foreign payees—(i) In general.
If the relevant payee listed on a jointly
owned account or instrument provides
a Form W-8 or documentary evidence
described in §1.1441-1(e)(1)(ii) regarding
its foreign status, withholding under
section 3406 applies unless every joint
payee provides the statement regarding
foreign status (under the provisions of
chapters 3 or 61 of the Internal Rev-
enue Code and the regulations under
those provisions) or any one of the
joint owners who has not established
foreign status provides a taxpayer
identification number to the payor in
the manner required in §§31.3406(d)-1
through  31.3406(d)-5. See  §1.6049-
5(d)(2)(iii) of this chapter for cor-
responding joint payees provisions.

(ii) Information reporting on an ac-
count including foreign payees. If any
one of the joint payees who has not es-
tablished foreign status provides a tax-
payer identification number under
paragraph (a)(3)(i)(B) of this section,
that number is the taxpayer identifica-
tion number that is required to be fur-
nished for purposes of information re-
porting and withholding under section
3406.

(b) Backup withholding from an alter-
native source—(1) In general. A payor
may not withhold under section 3406
from a source maintained by the payor
other than the source with respect to
which there exists a liability to with-
hold under section 3406 with respect to
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the payee. See section 3403 and
§31.3403-1, which provide that the payor
is liable for the amount required to be
withheld regardless of whether the
payor withholds.

(2) Exceptions for payments made in
property—(i) Backup withholding from
alternative source. In the case of a pay-
ment that is made in property (other
than money), the payor must withhold
under section 3406, 31 percent of the
fair market value of the property de-
termined immediately before or on the
date of payment. The payor may with-
hold under section 3406 from the prin-
cipal amount being deposited with the
payor or from another source main-
tained by the payee with the payor.
The source from which the tax is with-
held under section 3406 must be payable
to at least one of the persons listed on
the account subject to withholding. If
the account or source is not payable
exclusively to the same person or per-
sons listed on the account subject to
withholding under section 3406, then
the payor must obtain a written state-
ment from all other persons to whom
the account or source is payable au-
thorizing the payor to withhold under
section 3406 from the alternative ac-
count or source. A payor that elects to
withhold under section 3406 from an al-
ternative source may determine the ac-
count or source from which the tax is
to be withheld, or may allow the payee
to designate the alternative source. A
payee may not, however, require a
payor to withhold under section 3406
from a specific alternative source. See
§31.3402(q)-1(d), Example 5, for methods
of withholding on prizes, awards, and
gambling winnings paid in property
other than cash.

(ii) Deferral of withholding. If the
payor cannot locate, using reasonable
care (following procedures substan-
tially similar to those set forth in
§31.3406(d)-5(c)(3)(ii) (A) and (B)), an al-
ternative source of cash from which
the payor may satisfy its withholding
obligation pursuant to paragraph
(b)(2)(1) of this section, the payor may
defer its obligation to withhold under
section 3406, except for reportable pay-
ments of property made in connection
with prizes, awards, or gambling
winnings, until the earlier of—

§31.3406(h)-2

(A) The date the payor makes a cash
payment to the account subject to
withholding under section 3406 or cash
is otherwise deposited in the account
in a sufficient amount to satisfy the
obligation in full; or

(B) The close of the fourth calendar
year after the obligation arose.

(iii) Barter exchanges. In the case of a
barter exchange that issues scrip to, or
credits the account of, a member or cli-
ent of the exchange in payment for
property or services, the barter ex-
change may withhold under section
3406 from—

(A) The scrip or credit, if converted
to cash in order to satisfy the deposit
requirements of section 6302 and
§31.6302-4; or

(B) Any other source maintained by
the exchange for the member or client
in the manner described in paragraph
(b)(2) of this section.

(c) Trusts. Withholding under section
3406 applies to reportable payments
made to a trust if any of the conditions
for imposing withholding under section
3406 apply to the trust. Generally, a
trust is not a payor and will not be re-
quired to withhold under section 3406
on reportable payments that it makes
to its beneficiary who is subject to
withholding under section 3406. The
preceding sentence does not apply,
however, to a grantor trust with two or
more grantors described in §31.3406(a)—
2(b)(4), which is treated as a middleman
payor. The trustee of a trust described
in this paragraph (¢c) may certify that
the trust’s taxpayer identification
number is correct and that the trust is
not subject to withholding due to noti-
fied payee underreporting, without re-
gard to the status of the beneficiaries
of the trust.

(d) Adjustment of prior withholding by
middlemen. A middleman payor (as de-
fined in §31.3406(a)-2(b)) who receives a
payment from which tax has been erro-
neously withheld under section 3406
may seek a refund of the tax withheld
by the payor from whom the middle-
man payor received the payment (re-
ferred to as the ‘‘upstream payor’’). Al-
ternatively, the middleman payor may
obtain a refund of the tax by claiming
a credit for the amount of tax withheld

299



§31.3406(h)-3

by the upstream payor against the de-
posit of any tax imposed by this chap-
ter which the middleman payor is re-
quired to withhold and deposit (as de-
scribed in section 6413 and §31.6413(a)-
2). In either case, the middleman payor
must pay or credit the gross amount of
the payment (including the tax with-
held) to its payee as though it had re-
ceived the gross amount of the pay-
ment from the upstream payor and
must withhold under section 3406 only
if one of the conditions for imposing
backup withholding exists with respect
to its payee. If its payee is not subject
to withholding under section 3406, the
payor must pay or credit the full
amount of the payment to the payee,
unless, with respect to payments made
after December 31, 2000, the payor
chooses to apply prior withholding
under section 3406 to an amount re-
quired to be withheld under another
section of the Internal Revenue Code
(such as under section 1441) to the ex-
tent permitted under procedures pre-
scribed by the Internal Revenue Serv-
ice (see §601.601(d)(2) of this chapter).
See §31.6413(a)-3 regarding repayment
by a payor of tax erroneously collected
from a payee.

(e) Conversion of amounts paid in for-
eign currency into United States dollars—
(1) Convertible foreign currency. If a
payment is made in a currency other
than the United States dollar, the
amount subject to withholding under
section 3406 is determined by applying
the statutory rate of backup with-
holding to the foreign currency pay-
ment and converting the amount with-
held into United States dollars on the
date of payment at the spot rate (as de-
fined in §1.988-1(d)(1) of this chapter) or
pursuant to a reasonable spot rate con-
vention. For example, a withholding
agent may use a month-end spot rate
or a monthly average spot rate. A spot
rate convention must be used consist-
ently with respect to all non-dollar
amounts withheld and from year to
year. Such convention cannot be
changed without the consent of the
Commissioner.

(2) Nonconvertible foreign currency.
[Reserved]

(f) Coordination with other sections.
For purposes of section 31, chapter 24
(other than section 3402(n)) of subtitle
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C of the Internal Revenue Code (relat-
ing to employment taxes and collec-
tion of income tax at source) and so
much of subtitle F (other than section
7205) of the Internal Revenue Code (re-
lating to procedure and administra-
tion) as relates to this chapter, and the
regulations thereunder—

(1) An amount required to be with-
held under section 3406 must be treated
as a tax required to be withheld under
section 3402;

(2) An amount withheld under section
3406 must be treated as an amount
withheld under section 3402;

(3) An amount withheld under section
3406 must be deposited as required
under §31.6302-4;

(4) Wages includes the gross amount
of any reportable payment (as defined
in section 3406(b)) except for purposes
of section 6014 (relating to an election
by the taxpayer not to compute the tax
on his annual return);

(5) Employee includes a payee of any
reportable payment; and

(6) Employer includes a payor who is
required to withhold the tax under sec-
tion 3406 (as defined in §31.3406(a)-2(a))
with respect to any reportable pay-
ment (as defined in section 3406(b)).

(g) Tax liabilities and penalties. A
payor is subject to the same civil and
criminal penalties for failing to impose
withholding under section 3406 as an
employer who fails to withhold on a
payment of wages. In addition, a
broker may be subject to the penalty
under section 6705 (failure of a broker
to provide notice to a payor).

(h) To whom payor is liable for amount
withheld. A payor is not liable to any
person for any amount withheld under
section 3406. A payor is liable only to
the United States for an amount that
is required to be withheld as provided
in §31.3403-1.

[T.D. 8637, 60 FR 66130, Dec. 21, 1995; 61 FR
11307, Mar. 20, 1996, as amended by T.D. 8734,
62 FR 53493, Oct. 14, 1997; T.D. 8804, 63 FR
72189, Dec. 31, 1998; T.D. 8856, 64 FR 73412,
Dec. 30, 1999]

§31.3406(h)-3 Certificates.

(a) Prescribed form to furnish informa-
tion under penalties of perjury—(1) In
general. Except as provided in para-
graph (c¢) of this section, the Form W-
9 is the form prescribed under section
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